oF 


VOLUME ; 


NOVEMBER, 1929 


LEADING ARTICLES © 
BLACKSTONE’S TREATMENT OF Eouity . : Sir W.S. Holdsworth 


THE BUSINESS OF. THE Count AT. 


Ocroper i928 . . Felix Prantfarer 


James M. Landis 


REACHING THE INTEREST OF THE BENEFICIARY 
OF A SPENDTHRIFT TRUsT. ... .... Griswold , 


CompLetTe TABLE oF CONTENTS OF Tas Issve 
on Pace (tv) 


Published Monthly November to June Inclusive. Entered at Norwood Post Qiffice as second-clage 


#4.50 PER ANNUM IN ADVANCE +. - PER, NUMBER 
FOREIGN SUBSCRIPTIONS, $5.00, 85 CENTS PER NUMBER 


Copyright, 1929, by Tue 
Editorial amd Business Office 


PLIMPTON: PRESS: 


‘ 
‘33° 
: 


ADVERTISEMENTS 


THE RECOGNIZED AUTHORITY 


PERRY 


TRUSTS AND TRUSTEES 
Seventh Edition 
Revised and enlarged by Raymond C. Baldes. 
NIVERSALLY regarded as the authority on the law of Trusts and 
Trustees, extensively used by lawyers throughout the United States, 
and generally cited by the Courts, this treatise has held its place through 


six great editions —and the new revised edition, the Seventh, should be 
in the library of every lawyer, ready for any sudden need. 


EXHAUSTIVE-COMPREHENSIVE-AUTHORITATIVE 


Two volumes $20.00 delivered 
LORING’S BIGELOW, 
TRUSTEES’ HANDBOOK BILLS, NOTES, AND CHECKS 
Fourth Edition by Loring Third Edition by Lile 
The fourth edition has been prepared | BRIEF ACCURATE DEPENDABLE 


to meet the present day practice and 
conditions, and includes citations of the 
more important statutes and decisions 
of the various states. Over 900 new 
cases have been added. 


I vol. Limp leather $4.00 delivered 


This work will serve as a most valu- 
able hand-book for anyone in need of 


a brief dependable discussion of the law 
relating to Negotiable Instruments. 


1 voi. Buckram $5.00 delivered 


MORSE 
BANKS AND BANKING 
Sixth Edition by Voorhees 


The great reputation eared by the 
previous editions of this important 
treatise will be well sustained by this 
new one. It covers the whole range 
of banking law as judicially and legis- 
latively developed, and embraces the 
organization, government and dissclu- 
tion of banking institutions. 


2 vols, Buckram $20.00 delivered 


1928 Reprint 
THAYER’S PRELIMINARY 
TREATISE ON EVIDENCE 
AT THE COMMON LAW 


By James Bradley Thayer 


This famous legal classic has been re- 
printed, making available again one of 
the greatest works ever written. 

It should be read and re-read fre- 
quently by all who really desireto master 
the fundamental rules of Evidence. 


I vol. Leather-cloth $5.00 delivered 


LITTLE, BROWN, & COMPANY 


PUBLISHERS 


34 Beacon Street, Boston 
Write for our Catalogue of Law Books and Legal Literature: Address Department C. 


Please mention Tue Review when dealing with our Advertisers. 


4 
‘ 
4 
x 
é 
¢ 
¢ 
4 
4 
j 
+ 


HARVARD 


LAW REVIEW 


VoLuME XLIII 
1929—I1930 


CAMBRIDGE, MASS. 
THE HARVARD LAW REVIEW ASSOCIATION 
1930 


- 
| 
a 
| 
e 


Copyright, 1929, 1930 
By Tue Harvarp Law Review AssociaTION 


Printed in U.S.A. 


THE PLIMPTON PRESS 
NORWOOD:MASS:U:S:A 


4 
. 
e 
e's 
A 
\ 


TABLE OF LEADING ARTICLES—AUTHORS 


BEvuTEL, FREDERICK K. Valuation of a Requirement of Due Process of Law 
in Rate Cases 

CHAFEE, ZECHARIAH, Jr. The Internal Affairs of Associations Not for Profit 

CrarK, GRENVILLE. Reform in Bankruptcy Administration 

Drinker, Henry S., Jr. The Preémptive Right of Shareholders to Sub- 
scribe to New Shares 

Foster, Rocer S. Place of Trial in Civil Actions 

FRANKFURTER, Fevix. The Business of the Supreme Court at October Term, 
1928 

GriswoLp, Erwin N. Reaching the Interest of the Beneficiary of a Spend- 
thrift Trust 

Hanp, Learnep. Mr. Justice Holmes 

HoipswortH, Sir W. S. Blackstone’s Treatment of Equity 


A Note on “ Statutory Interpretation” 
Leacu, W. Barton. State Law of Evidence in the Federal Courts... . 
LiienTHAaL, Davin E. The Federal Courts and State Regulation of Public 


Utilities 

Lockwoop, Joun E. The Use of the Federal Injunction in Constitutional 
Litigation 

MCALLIsTER, Breck P. Lord Hale and Business Affected With a Public 
Interest 

McCourpy, Wrm11amM E. Torts Between Persons in Domestic Relation. . . 

Maw, Cartyte E. The Use of the Federal Injunction in Constitutional 
Litigation 

Morcan, Epmunp M. Functions of Judge and Jury in the Determination 
of Preliminary Questions of Fact 

OPpRENHEIMER, REUBEN. Proceeds of Life Insurance Policies under the 
Federal Estate Tax 

Prucknett, THEoporE F. T. A Note on the County Court Rolls 

Rapin, Max. Statutory Interpretation 

Roccge, O. Joun. The Differences in the Priority of the United States in 
Bankruptcy and in Equity Receiverships 

ROSENBERRY, SAMUEL L. The Use of the Federal Injunction in Constitutional 
Litigation 

Sayre, Francis Bowes. Criminal Ressonsibility for the Acts of Another. . 

Scott, Austin WaKEeMAN. Trusts and the Statute of Wills 

Srupson, Smpney P. The Interstate Commerce Commission and Railroad 
Consolidation 

Warren, Cuartes. Federal and State Court Interference 

Woopsine, Grorce E. County Court Rolls and County Court Records. . . 


iti 


PAGE 
1249 
993 
1189 
586 
1217 
33 
63 
857 
I 
Katz, GrirFitH. Federal Legislative Courts. .......... «894 
Lanpis, James M. The Business of the Supreme Court at October Term, 
886 
554 
379 
426 
759 
1030 
426 
165 
724 
863 
251 
426 
689 
521 
192 
345 
1083 | 


TABLE OF LEADING ARTICLES—TITLES 


BLACKSTONE’S TREATMENT OF Equity. Sir W.S. Holdsworth. ...... 
BusINESS OF THE SUPREME Court AT OcToBER TERM, 1928, THE. Felix 
County Court Rotts anp County Court Recorps. George E. Woodbine 
CRIMINAL RESPONSIBILITY FOR THE AcTs OF ANOTHER. Francis Bowes Sayre 
DIFFERENCES IN THE PRIORITY OF THE UNITED STATES IN BANKRUPTCY 
AND IN Equity REcEIversHIps, THE. O. John Rogge. ......... 
FEDERAL AND STATE CourT INTERFERENCE. Charles Warren. ....... 
FeperAL Courts AND STATE REGULATION OF PuBLic Utirities, THe. David 
FEDERAL LEGISLATIVE Courts. Wilber Griffith Katz .......... 
FUNCTIONS OF JUDGE AND JURY IN THE DETERMINATION OF PRELIMINARY 


Questions oF Fact. Edmund M. Morgan. 
INTERNAL AFFAIRS OF AssociATIONS Not For Prorit, THE. Zechariah 

INTERSTATE COMMERCE COMMISSION AND Rariroap CONSOLIDATION, THE. 


Lorp Hate anp Business AFFECTED WITH A PuBLic INTEREST. Breck P. 
Note on THE County Court Rotts, A. Theodore F.T. Plucknett. .. . 
Note on “Statutory INTERPRETATION,” A. James M. Landis ....... 
Piace oF TriAL In Crvm Actions. Roger S. Foster... ........ 
PrREEMPTIVE RIGHT OF SHAREHOLDERS TO SUBSCRIBE TO NEW SHarES, THE. 
Proceeps oF Lire INsurRANCE Po icres UNDER THE FeperaL Estate Tax. 


REACHING THE INTEREST OF THE BENEFICIARY OF A SPENDTHRIFT TRUST. 


REFORM IN BANKRUPTCY ADMINISTRATION. Grenville Clark... ..... 
State Law or EvIvENCE IN THE FEDERAL Courts. W. Barton Leach .. . 
StaTuTORY INTERPRETATION. Max Radin. 
Torts BETWEEN PERSONS IN Domestic Retation. William E. McCurdy 
TRUSTS AND THE STATUTE OF Wits. Austin Wakeman Scott. ...... 
Use or THE FepERAL INJUNCTION IN CONSTITUTIONAL LITIGATION, THE. 

John E. Lockwood, Carlyle E. Maw, and Samuel L. Rosenberry... . . 
VALUATION AS A REQUIREMENT OF Due Process oF Law 1n Rate Cases. 


¢ 
: PAGE 
I 
33 
1083 
689 
251 
345 
379 
894 
| 165 
993 
4 192 
759 
857 
886 
1217 
586 
63 
1189 
554 
863 
: 1030 
521 
426 
1249 
iv 


BOOK REVIEWS 


BOOK REVIEWS 


Apam: The Exterritoriality of Ambassadors in the Sixteenth and Seventeenth 
Annual Digest of Public International Law Cases, 1925 and 1926. (John G. 
Annual Survey of English Law, 1928. (A.L.Goodhart)......... 
Annuario di Diritto Comparato e di Studi Legislativi. (James M. Landis) 
Baker: The Present Juridical Status of the British Dominions in Interna- 
tional Law. (Sir Maurice Sheldon Amos) ............. 
Becxner: A History of Labor Legislation in Illinois. (E. E. Witte)... . 
Cartulary and Terrier of the Priory of Bilsington, Kent, The. (Theodore 
Curisty: The Transfer of Stock. (William C. Waring, Jr.) ....... 
CrarK: Real Covenants and Other Interests which “ Run With Land.” 
CosticAn: Cases on the Law of Property. (E.F.Albertsworth) ..... 
Dasin: La Philosophie de L’Ordre Juridique Postif dans les Rapports de 
Dickinson: A Selection of Cases and Other Readings on the Law of 
Encyclopaedia of the Social Sciences, The. (Felix Frankfurter). ..... 
FRANKFURTER AND GREENE: The Labor Injunction. (William S. Andrews) 
Gtueck AND GLUECK: 500 Criminal Careers. (Kate Holladay Claghorn) 
Gourp: The Law of the Lord, or The Common Law. (Francis Benn- 
Hanpy: Inheritance and Other Like Taxes. (J. M. Maguire). ...... 
High Finance in the Sixties: Chapters from the Early History of the Erie 
Hupson: Cases on International Law. (Roland S. Morris) 
Illinois Crime Survey, The. (Herbert B. Ehrmann) .......... 
KeteMEN: Kartellrechtliche Probleme im Lichte des internationalen Rechts. 
Kaus: The People of the State of New York against Roland Burnham 
Lapas: The International Protection of Industrial Property. (Hector M. 
Lady Ivie’s Trial for Great Part of Shadwell in the County of Middlesex 
before Lord Chief Justice Jeffreys in 1684, The. (Theodore F. T. 
LanpMAN: The Case Method of Studying Law. (Samuel Williston)... . 
Lawrence: A Treatise on the Substantive Law of Equity Jurisprudence. 
Laws and Liberties of Massachusetts, The. (Eldon R. James) ...... 
Mappen: Political Theory and Law in Medieval Spain. (C. H. McIlwain) 


Manntnc: Assessment and Rating, Being the Law of Municipal Taxation in 
Canada. (Horace E. Read) 


Vol. XLIIT] Vv 
PAGE 
677 
513 
SII 
338 
1178 
678 
680 
¢ 
334 . 
681 
977 
1325 
1168 
974 
1332 
683 
155 
507 
1327 
341 
848 
158 
986 | 
983 
972 
840 
853 
1181 


vi HARVARD LAW REVIEW [Vol. XLIII 


Maryoripanxs: For the Defence — The Life of Sir Edward Marshall Hall. 

Matteucctr: Principi di Diritto Privato degli Stati Uniti in Rapporto alle 

Obbligazioni Commerciali ed agli Instituti del Commercio. (A. H. 

MosHeEr anp Associates: Electrical Utilities, The Crisis in Public Control. 

Nevuner: Internationale Zustandigkeit. (Ernst H. Feilchenfeld) .... . 
Nis: The Law of Unfair Competition and Trade Marks. (Zechariah 

The Irish Constitution. (Eugene Wambaugh) ........ 
Pace: The Law of Contracts. (George K. Gardner) .......... 
Perry: Trusts and Trustees. (Austin Wakeman Scott) ......... 
Prxe: Canadian Municipal Law. (Horace E. Read) ........... 
Priucxnett: A Concise History of the Common Law. (Percy H. Winfield) 
Public Regulation of Competitive Practices. (Harry D. Nims)...... 
Reprietp: The Law of Commercial Paper. (Frederick K. Beutel)... . . 
Ror: Der Trust in Seinem Entwicklungsgang Vom Feoffee to Uses Zur 

Amerikanischen Trust Company. (Nathan Isaacs) ......... 
RotTscHAEFER: Selected Cases on the Law of Taxation (J. M. Maguire) 
Sayre: A Selection of Cases on the Law of Admiralty. (Charles F. Dutch) 
Scumey: Aktie und Aktionar im Recht der Vereingten Staaten mit Besond- 

erer Beriicksichtigung der Trustbildung. (Nathan Isaacs) ...... 
ScHUYLER: Parliament and the British Empire. (Sir Maurice Sheldon Amos) 
Sty: Town Government in Massachusetts (1620-1930). (H. T. Froehlich) 


SmitH: The Development of European Law. (Joseph Redlich) ..... 
Smitu: The Growth and Decadence of Constitutional Government. (B. F. 

Smoot: Law of Insanity. (Sheldon Glueck) .............. 


Street: A Treatise on the Doctrine of Ultra Vires. (E. Merrick Dodd, Jr.) 
TASWELL-LANGMEAD: English Constitutional History from the Teutonic 
Conquest to the Present. (Sydney K. Mitchell). .......... 
Tuaver: Lex Aquilia: Text, Translation, and Commentary on Gifts Be- 
tween Husband and Wife. (Robert Neuner)............ 
Travaux de la Semaine d’Histoire du Droit Normand Tenue 4 Guernesey 
du 26 au 30 Mai, 1927. (Theodore F. T. Plucknett)......... 
Roman Law in Medieval Europe. (Max Radin). ..... 
Waurretocx: Anglo-Saxon Wills. (Theodore F. T. Plucknett). ...... 
Wruuiston: Some Modern Tendencies in the Law. (Learned Hand). . . 
Wuovcney: Principles of Judicial Administration. (Arthur N. Holcombe) 
Witovcusy: The Constitutional Law of the United States. (Thomas 
Woxrr: Die Rechtsgrundlagen der internationalen Kartelle. (Walther Hug) 
Year Books of Richard II: 13 Richard II, 1389-1390. (W. S. Holdsworth) 


Zeitschrift fiir Auslandisches Offentliches Recht und Vélkerrecht. (A. H. 


ZoLLMANN: Cases on Air Law. (Sayre Macneil) ............ 


| 1323 
1185 
1180 
1335 
1328 
1316 
984 
847 
340 
339 
675 
517 
148 
674 
985 
1171 
1174 
152 
1183 
. 518 
852 
516 
512 
: 509 
1331 
1165 
157 
331 
848 
670 
851 


Vol. XLIIT] BOOK NOTES 


BOOK NOTES 


AcapEMIE DE Drotr INTERNATIONAL: Recueil des Cours. . ... .....-. 
Aten: The Position of Foreign States Before French Courts. The Posi- 
tion of Foreign States Before Belgian Courts. The Position of Foreign 


ANNALS OF THE AMERICAN ACADEMY OF POLITICAL AND SociaL Science: The 

Anti-Trust Laws of the United States... 684 
ANNALS OF THE AMERICAN ACADEMY OF POLITICAL AND SoOcIAL SCIENCE: The 

Bracx: A Treatise on the Rescission of Contracts and Cancellation of 

Bracx: Handbook of the Law and Practice in Bankruptcy. ....... 989 
BLAIspDELL: European Financial Control in the Ottoman Empire... .. . 988 
British Yearbook of International Law, 1929, The. ........... 855 
Doris: Corporate Minutes, Meetings and Resolutions .......... 343 
Dustin aNnD LotKa: The Money Value of aMan............ 1187 
Fifth Annual Report of the Permanent Court of International Justice. . . 161 
FinkeEtstTeIn: Legal Aspects of Commercial Letters of Credit. ...... 1337 


Gay: Breve Resefia Historica de la Suprema Corte de Justicia de la Nacion 854 
Gorpon: Annotated Real Estate Forms . . 


Haynav: Le Droit du Danube International. .............. 


Hamet AND McDermott: Manual of Board of Tax Appeals Practice. . . . 685 
HANKIN AND Hankin: United States Supreme Court 1928-1929 . . . . . 991 
Hicxs: Famous Speeches by Eminent American Statesmen. ....... 1336 


Hutt: India’s Political Crisis 


InstiTuTE oF LAw or Jouns Hopxins University: Current Research in 


Law for the Academic Year 1928-1929 . . . 344 
INTERNATIONAL Law AssociaTION: Report of the Thirty-Fifth Conference 990 
KLEIN: 1930 Supplement to Federal Income Taxation. ......... 991 
Krause: Die Geschichtliche Entwicklung des Schiedsgerichtswesens in 

Lectures on Legal Topics, 1925-1926. Volume VII............ 344 
LEGISLATIVE REFERENCE SERVICE OF THE LipRARY OF CONGRESS: State Law 

Lyon and Brock: Edward Coke, Oracle of the Law. .......... 684 
MarsHALL: Common Legal Principles 160 
Marvet: Delaware Corporations and Receiverships........... 160 


Mutter: Reformation of Interference Issues 


PAGE 
GosNEY AND PopeENOE: Sterilization for Human Betterment ....... 161 / 


viii HARVARD LAW REVIEW [Vol. XLIII 


The “ Effingham” Libels on Cooper. ............ 684 
Pecx: The Law of Persons and Domestic Relations. .......... 1337 
Poor: Charter Parties and Ocean Bills of Lading. ........... 1186 
Roruscuitp: Cases on New York Practice... 518 
Rovuster: Les Conflits de Lois dans le Temps. .........2.4... 855 
Rovérex: The Working of the Minorities System under the League of 
Sack: La Succession aux Dettes Publiques d’Etat............ 686 
Sancuez: Le Code de Droit International Privé et la Sixiéme Conférence 
ScHUBERT: Volkerbund und Staatssouveranitéat ..........4... 1337 
Sears: The New Place of the Stockholder .........-..424. 161 
SmitH: A History of Modern Culture. Volume I: “The Great Renewal, : 
SmitH: The Law of Banker and Customer. ....... « 856 
VatxiapAo: A Devolucao nos Conflictos sobre a lei Pessoal. . . . ..... 1186 
Waker: Municipal Ordinance Making 161 
Wriston: Executive Agents in American Foreign Relations. ....... 519 


YANKWIcH: Essays in the Law of Libel... ......... 


+ 
? 
| 


bes 


4 
: 
> 


Vol. XLIIT] 


TABLE OF CASES — 


TABLE OF CASES 


References in heavy-faced type are to LEapmnc ArTICLEs; in italics to Notes, 
LEGISLATION Notes, and Boox Reviews; and in plain type to Recent CAsEs. 


PAGE 
A. E. Fountain, Inc., In re . . . 255 
Abbott v. Abbott. .... 1042, 1052 
er & So. Ry., United States pe 
Acme Auto & Garage Co., Dunn 

Adamson, Copinv........ 654 


Adamson, River Wear Comm’rs 

Co. v. Alma Mig. Co. 
Aeolian Co. v. Fischer ..... 461 
Agler, Ohio ex rel. Popovici v.. . 822 


Air-Way Elec. Appliance Corp. v. 

Alexander, Davisv........ 1154 


Allen, London County Council v. 337 
Allen-Qualley Co., Shellmar Prod- 


Allston, Norwood Nat. Bank v. . 498 
Alma Mfg. Co., Adjusta Co. v.. . 960 


Alpha S. S. Corp., Cainv... . 490 
American Exchange Nat. Bank v. 


American Gas & Elec. Co., Russell 

598, 602, 610, 612 
American Ins. Co. v. Canter. . . 

American Iron Co. v. Seaboard Air 


American Surety Co. v. Conner . 112 
American Tobacco Co., Compagnie 
Générale Transatlantique v. . . 136 
American Trust Co. v. Casselman 1162 
American Union Bank, Richard v. 1308 


. . . . 374, 380, 447, 1261, 1265, 1281 * 
Ametrano v. Downs ...... 1311 
Anderson, New Jersey v..... 255 
Anderson, Untermeyer v.... . 733 
Anglo-American Co., Nashua Sav- 


PAGE 

Anthony v. Syracuse Univ. . . . 1026 
Antrobus, Dawkins v....... 

993, 1006, 1014, 1020 
Arbib & Houlberg, Matter of Ber- 


Arkansas Fuel Oil Co., State ex rel. 

Arlington Hotel Co. v. Fant. . . 659 

Armitage v. Attorney-General . . 826 


Ashbury Ry. Carriage & Iron Co., 
Askren v. Continental Oil Co. . . 333 
Assigned Car Cases, The. . . . . 132 
Associated Press, International 
News Service v. ..... 330, 1330 
Atchison, Topeka & Santa Fe Ry. 


Atkinson v. Doherty & Co... . 2099 
Atlantic Coast Line Co., Prentis 

359, 372, 376, 384, 385 
Atlantic Ins. Co., Conard v.. . . 268 
Attorney-General, Armitage v. . . 826 
Atwood v. Rhode Island Hospital 

sind 463, 466, 548 
Auglaize Box Board Co. v. Kansas 

City Fibre Box Co... .... 957 
Augusta, City Council of, King 


Automobile Ins. Co., Panstwowe 
Zaklady Graviozne v.. . 1157,1234 


Bacon v. RutlandR.R...... 388 
Baglin v. Cusenier ....... 638 
Bailey, Winslow v........ 170 


Bakelite Corp., Ex parte .. 894,912 
Baltimore & Ohio k. R. v. Baugh 927 
Baltimore & Ohio R. R. v. Good- 


Baltimore & Ohio S. W. R. R. v. 


Baltimore Commercial Bank, Na- 
tional Bank of Commerce v. . . 632 
Baltimore, Penn. v........ 1153 


; 
\ 
q 
q 
q 
A 4 
q 
4a 
q 
q 
iq 
> 
| 
| 
“4 
: 
| 
q 
iq 
: 


xl 


PAGE 


Baltimore, Safe Deposit & Trust 


Bank of Augusta v. Earle . . . . 1160 
Bank of Tupelo v. Board of Super- 

Bank of United States v. Planter’s 

Bank of Georgia ....... 515 
Bankers’ Trust Co. v. Greims . . 1153 
Banque Belge v. Hambrouck. . . 23 
Banton v. Belt Line Corp... . . 396 
Barclay, Wabash Ry. v..... . 829 


Barkhausen Oil Co., Donovan 


Barnet, Phillips v. 


Barrow S. S. Co. v. Kane. . . . 1224 
Barry v. United States ex rel. 
Bates v. United Shoe Mach. Co. . 598 
Bath Club Case, The . . . 1010, 1012 
Battenfield, Owens v....... 492 
Battistella, Rivet v........ 148 
Baudouine, Butler v....... 74 
Bauerman v. Radenius .... 17,20 


Baugh, Baltimore & Ohio R. R. 


Baumann v. Baumann ... 479-480 
Bedford Cut Stone Co. v. Journey- 

men Stone Cutters’ Ass’n . 461,975 
Beekman, Genet v........ 88 
Belt Line Corp., Banton v. . 396 
Bemis v. Fletcher. ....... 549 


Ben Avon Borough, Ohio Valley 


Water Co. v. . 132, 414, 448, 922, 1255 
Benedict, Williams v....... 360 
131 
Benson v. United States. .... 558 
Berberich’s Estate ....... 629 
Berdell v. Berdell . . . ..... 1047 
Berg Auto Trunk & Specialty Co. 

Berizzi Bros. Co. v. Steamship 

Berkovitz, Matter of, v. Arbib & 

Bickley, Mandeville & Wimple, 

Bicknell, Evans v. ....... 16 
Big Four, Control of, by New York 

©. Bowers 1283 


Bird, Blair v. 


TABLE OF CASES 


[Vol. XLII 


Bird, Real Estate Trust Co. v... 598 
Bixby v. St. Louis Union Trust 


Black & White Taxicab Co. Vv. 
Brown & Yellow Taxicab Co. 


135, 320, 928 
Blackfoot, First Nat. Bank of, v. 


Blackmer, United States v. . . . 126 
Blackstone v. Miller ...... 793 
1313 
Bledsoe v. Wesley ....... 1147 


Blodgett v. Holden. ...... 733 
Blodgett v. Silberman. . . 794,797 
Board of Charities v. Lockard . . 64 
Board of Comm’rs, Howell v.. . 958 
Board of Comm’rs v. Merchant 1or 
Board of Education, Nutt v.. . . 1029 
Board of Railroad Comm’rs, 

Northern Pac. Ry. v...... 327 
Board of Supervisors, Bank of 

Board of Supervisors, The French 

Boland, First Universalist Soc. 

Bonacum v. Harrington. ... . 1025 
Booth, Ableman v........ 356 
Borg v.. International Silver 

Boson v. Sandford ....... 692 
Boston, First Nat. Bank of, Com- 

Boston, First Nat. Bank of, Fogg 

Boston Five Cents Savings Bank, 

Boston Safe Deposit and Trust 

Bourjois & Co. v. Katzel. . .. . 638 
Bowers, Corliss v. ....... 1283 
86 
Bramwell v. United States Fid. & 

262, 264, 265, 274 
Branch & Co. v. Riverside & Dan 

River Cotton Mills. ..... 607 
Brass v. Stoeser 771 


PAGE 
«1041, 1062 | Block v. Hirsh... .... 172,778 
| 
\ 
j 


Vol. XLII] 


Brearley School v. Ward . . 


Brents v. Morgan ....... 298 
Brickley, Roche v........ 532 
Brimson, Interstate Commerce 

Britton v. Turner 118, 647, 650 
Broderick’s Will, Case of . ... 463 
Brokaw v. Fairchild ...... 506 
Bromley v. Commissioner . . . . 747 
Bromley v. Holland ...... 15 
Bromley v. McCaughn..... 751 
Brooke v. Norfolk ....... 844 
Brookshire v. Burkhart... .. 474 
Brougham, Sinclairv....... 23 
Brown & Yellow Taxicab Co., 

Black & White Taxicab Co. 

Brown v. Brown . . . 1045, 1055, 1067 
Brown v. Duchesne. ...... 136 
Brown, McGavin v....... 838 


Brown, Western Union Tel. Co. 


Budd v..New York); 771 
Bufialo & Erie Ry., Matter of . . 8112 
Buick Motor Co., MacPherson 

Estate of. 744 
Bullen v. Wisconsin . . 528, 668, 845 


Bulli Coal Mining Co. v. Osborne 475 


Burgess v. Wheate ....... 8 
Burke Const. Co., Terral v.. . . 494 
Burkhart, Brookshire v. .... 474 
Bureey: v. States 112 
Burnstine, Gilbert v. . ..... 653 
Burroughs Bldg. Material Co. v. 
Commissioner of Int. Rev. 662 
Bushnell v. Bushnell ..... . 1046 
Butler v. Baudouine ...... 74 
Cain v. Alpha S.S. Corp... .. 490 
Ciiens duPont 959 
Caldwell v. Vanvlissengen . . . . 136 
Caledonia Ry. v. Mulholland .. 145 
California Fig Nut Co., Postum 
Coated Co..¥.....% 896, 902, 910 
Caminetti v. United States . . . 883 
Camp v. Dallas Nat. Bank . . 955 


TABLE OF CASES 


Canter, American Ins. Co. v. 
Canter, Commonwealth v... . 
Carlton Nat. Bank, Cracowaner 


Carolina & N. W. Ry. v. Clover . 658 
Carroll, Baltimore & Ohio S. W. 

Case of, see proper name 
Caled. v. Engle... 1022 


Casselman, American Trust Co. v. 1162 


Cassidy v. Constantine .... . 661 
Central Pac., Control of, by 

Southern Pac. oth 214, 221, 223 
Central Trust Co., Wabash, St. L. 

Central Vt. Ry. v. White . . . . 1137 
Chanter v. .. . 156 
Chantilly Corp., Lanev.. .... 506 
Chapin, Haddad v........ 325 
Chapin, Stow v. 89 
Chapman or Oliver v. Saddler & 

Chase Nat. Bank v. United 

States . 322, 726, 735, 740, 748 
Chatters, Louisville & Nashville 


Chelentis v. Luckenbach S. S. Co. 490 
Cheney Bros. v. Doris Silk 


& N. W. R. R,, i 
Chicago & N. W. Ry. v. Lindell rr51 
Chicago Auditorium Ass’n, Willing 
430, 480, 1290 
Chicago, Burlington & Quincy 

Chicago Junction Case ..... 

198, 221, 227, 244, 248, 249 
Chicago, Milwaukee Ry. v. Minne- 

Chicago Ry., Little v.. ..... 
Chicago Rys. v. Illinois Commerce 


Chic-Mint Gum Co., Ferris v.. . 275 
Chisholm v. Georgia ...... 348 
Christianson, Gould v. ..... 1062 
Church Suits, The ....... 1017 
City Council of Augusta, King 

Co. wie 59 
Civil Rights Cases ....... 468 


PAGE PAGE 
| 
664 
Brundage, Harkin v. 346, 366, 807, 1298 


xlii 


Clarke v. Shee 


1070 
State». « 139 
Clover, Carolina & N. W. Ry. v. . 658 
Coca-Cola Co. v. Koke Co... . 640 
Coe, United Statesv....... 908 
Coghlan v. White ..... 170, 173 
Cohen v. Samuels ....... 726 
Gobens v. Virginia ... « « 350 
Cole, Rennington v. ...... 110 
Colorado v. Harbeck ..... 155 
Commercial Credit Co., Street v. 667 
Commercial Credit Co., Street 

Commissioner, First Nat. Bank of 

155 


Commissioner for Inland Revenue, 
Commissioner, 
Commissioner of Int. Rev., Bur- 


roughs Bldg. Material Co. v. 662 
Commissioner of Int. Rev., Kan- 

sas City Structural Steel Co. 

Commissioner of Int. Rev., San- 

ford & Brooks Co.v. ..... 962 
Commissioner, Old Colony Trust 

Commissioners, Board of, v. Mer- 

Commonwealth v. Canter... . 664 
Commonwealth v. Kenney . 289 
Commonwealth of Mass. v. Klaus 124 
Commonwealth v. Proprietors of 

New Bedford Bridge ..... 721 
Commonwealth v. Sacks 712 
Commonwealth v. Trippi . . . . 139 
Commonwealth v. Tucker... . 173 
Compagnie Générale Transatlan- 

tique v. American Tobacco Co. 136 
Comstock v. Hier ....... 314 
Conard v. Atlantic Ins. Co... . 268 
Concord & Montreal R. R., James 

Condon, Nixon v. 467, 470, 471 
Conner, American Surety Co. v. 112 
Consolidated Gas Co., Willcox v. 382 
Constantine, Cassidy v...... 661 
Continental Oil Co., Askren v.. . 333 
Continental Trust Co., Stokes v.. 593 


Control of Big Four by New York 


TABLE OF CASES 


[Vol. XLITII 


Control of Central Pac. 

Southern Pac. 214, 221, 223 
Coolidge, Nichols v. ...... 733 
Coopersmith v. Maunz..... 517 
Copin v. Adamson ....... 654 
Corboy, Public Serv. Co. v. 380 
Corey, Cummings v. ..°.... 82 
V: Bowes. 1283 
Coronado Coal Co., United Mine 

459 
Corporation Comm., Frost v. .. 56 
Corporation Comm., Henderson 

County of Spokane v. United 

252, 256, 261, 266 
Court of Industrial Relations, 

Wolff Packing Co.v...... 773 
Covington, Wagner v. ..... 333 


Cracowaner v. Carlton Nat. Bank 654 
Craft, St. Louis, Iron Mt. & So. 


Crooks, Magnerv. ...... 
830 
Crowell, Benson v........ 131 
Crozier v. Hawkeye Stages, Inc. 956 
Cudahy Packing Co. v. Hinkle 104 
Culkin, People ex rel. Karlin v. 1126 
Cumberland Realty & Loan Co. 

Cummings v. Corey ...... 92 
Cummings, Matter of ...... 155 
Cummins’ Adm’r v. Scherer . . . 802 
Cunard S. S. Co. v. Mellon . . . 137 
Cuneo, Wells Fargo & Co. v. . . 1151 
Cunningham v. Cunningham . . . 1072 
Cunningham, United States v. . . 1159 
Cunnius v. Reading School 

Cureton, Sonneborn Bros. v.. . . 333 
Curlier, De Nicols ...... 1289 
Curtis Moffat, Ltd. v. Wheeler . . 969 
Czarnikow-Rionda Co., Lamborn 

Dagenhart, Hammer v..... . 878 
Dallas Nat. Bank, Camp v.. . . 955 
Darrough v. Davis ....... 140 
Daugherty, McGrain v. 138, 302 


David Adler & Sons Co. v. Maglio 1120 


Davis v. Alexander 


PAGE PAGE 
: 
‘ | 
| 


Vol. XLIIT] 
PAGE 

Davis, Darrough v........ 140 
Davis v. Farmers Codéperative 

Devs. wi . 260, 261 
Dawkins v. Antrobus...... 

2 993, 1006, 1014, 1020 
Day, Air-Way Elec. Appliance 

Day v. United States Cast Iron 

Pipe & Foundry Co. ..... 830 
Day, United States ex rel. Iorio 

Deakin, University Club of Chi- 

De Brauwere v. De Brauwere . . 1047 
Deering, Duplex Printing Press 

Delaware, L. & W. R. R., Fore- 

de Ma Carty, Moultonv..... 88 
De May v. Roberts. .... 2099, 300 
Demuth v. Kemp ....... 30 
De Nicols v. Curlier ...... 1289 
Department of Labor and In- 

Detroit & Mackinac Ry. v. Michi- 

Dewar v. Goodman. ...... 336 
Di Carlo v. United States... . 175 
Dickey v. Thompson ...... 312 
Diehl, Houghtelin v....... 147 
Dietzsch v. Huidekoper. . .. . 369 
District Court, State ex rel. Bos- 

Dit'y, 1070 
Doherty & Co., Atkinson v.. . . 299 
Dolphin, Ulvestad v....... 327. 
Donovan v. Barkhausen Oil Co. 1315 
Doris Silk Corp., Cheney Bros. v. 

Doschades, First Nat. Bank of 

Doughton, Rhode Island Hospital 

Douglas v. New York, N. H. & H. 

Douglas v. Stokes ©. % 297 
Downs, Ametrano v....... 1311 
Drake v. Drake ... 1045 


TABLE OF CASES 


PAGE 
Dreamland Ball Room, Inc. v. 

Shapiro, Bernstein & Co. . . . 828 
Drogo, Hamilton v. ..... 82, 94 
Dubuque, Gelpcke v... . 352, 624 
Duchesne, Brown v. ...... 136 
Duell, United States v...... 901 
Duncan, Buck v......... 318 
Duncan, Receiver v. Kiger . . . 1217 
Duncan, State ex rel. Burnes Nat. 

Dunn v. Acme Auto & Garage 

Duplex Printing Press Co. v. Deer- 

959 
Eardley, Hitchins v....... 183 
Earl of Liverpool, Prince of 

Earle, Bank of Augusta v.. . . . 1160 
Early v. Richardson ...... II50 
Eaton v. Boston Safe Deposit and 

Edmead, Tillinghast v...... 117 
Eisner v. Macomber ...... 332 
Eisner, New York Trust Co.v.. . 731 
Emmerson, Roberts & Schaefer Co. 

Encarnacion v. Jamison. ... . 490 
Epstein v. Gluckin. ...... 969 
Equitable Life Assurance Soc., 

Essanay Film Mfg. Co. v. Kane 369 
Estate of, see proper name 
Evans'v. Bicknell. . . . 16 
Evans v. Gore. .... 318, 895, 906 
Evansville Bank v. German Am. 

Ex parte, see proper name 
Fairchild, Brokaw v....... 506 
Fairchild v. Flomerfelt ..... 629 
Fant, Arlington Hotel Co. v. 659 
Fantauzzi, Garcia v. . . . 1071, 1072 


Farebrother, Wodehouse v. ... 18 


xliii 
. 
» 
F 


xliv 


PAGE 


Farmers’ & Merchants’ Bank, Hor- 


nick, More & Porterfield v. . . 1155 
Farmers Codperative Co., Davis 
Farmers’ Loan & Trust Co., Hull 
Farmers’ Loan & Trust Co. v. 

Minnesota 641,646, 669, 792, 794, 844 
Farmers Loan & Trust Co. v. New 


Worm: Ne: RS. 509 
Farmers’ Loan & Trust Co., Pol- 


Farmers’ Loan & Trust Co., Rea- 
gan v. 372, 374, 383, 409 
Farmers’ Trust Co. v. New York 


Farson, Flexner v. . . . 493, 951,1221 


Fayette Nat. Bank v.Summers. . 308 
Federal Surety Co., People, to Use 


Federal Trade Comm. v. Gratz 

Federal Trade Comm. v. Kay . 840 
Federal Trade Comm. v. Klesner 

Fee v. Department of Labor and 


832 
Feldman, Marcus Brown Holding 

Ferrel, First Nat. Bank v.. . . . 1152 
Ferriera, United States v.. . . . 896 
Ferris v. Chic-Mint Gum Co... 275 
Feuster v. Redshaw ...... 802 
Fidelity & Casualty Co. v. Mar- 

Fidelity Ins. Co., Frederick v. . . 934 
Finsilver, Still & Moss, Inc., Mat- 

ter of, v. Goldberg, Maas & Co., 

First Nat. Bank v. Ferrel . . . . 1152 
First Nat. Bank of Blackfoot v. 

First Nat. Bank of Boston v. Com- 

155 
First Nat. Bank of Boston, Fogg 

First Nat. Bank, State ex rel. Sor- 

First Universalist Soc. v. Boland . 834 
Fischer, Aeolian Co. v..... . 461 

. . 1061 


Fitzgerald v. Northcote . 


TABLE OF CASES 


[Vol. XLITI 


Fitzpatrick v. International Ry. . 


Fletcher, Bemis v. 549 
Fletcher v. Fletcher. ...... 525 
Fletcher, Matter of ....... 
Flexner v. Farson - 493, 951, 1221 
Flint v. Stone Tracy Co. . . 282, 283 
Flomerfelt, Fairchild v...... 629 
Fogg v. First Nat. Bank of Bos- 

Foote & Co., Inc. v. Stanley . . . 333 
Ford’s Adm’r, Southern Nat. Life 

Foreign Held Bonds, State Tax on 


Forepaugh v. Delaware L. & W. 


Fort Leavenworth v. Lowe 


148 
Foster, Henley v. ....... 1161 
Fountain, A. E., Inc., In re 255 
Fowles, Matter of ....... 551 
Fox, Taubel-Scott-Kitzmiller Co. 

Franz Josef Beneficial Ass’n, Von 

Frederick v. Fidelity Ins. Co. . . 934 
Free Church of Scotland v. Over- 

Freeman v. Howe ....... 351 
Freeman, Pasley v........ 16 
French Republic, The, v. Board of 

845 
Frick, Lewellyn v..... . 735, 740 
Frick v. Pennsylvania. ..... 


. . 156, 282, 284, 293,646, 668, 794 
F ricke Coke Co., Lewey v. 


475 
Frost v. Corporation Comm.... 56 
Galveston Elec. Co. v. Galveston 
Garcia v. Fantauzzi . 1071, 1072 
Gardner, Henrietta Mining & Mill- 
Gardner v. O'Loughlin ..... 65 
Gathercole, Hawkins v..... . 869 
Gehner, State ex rel. Missouri Ins. 
Gelpcke v. Dubuque 352, 624 
Genet v. Beekman ....... 


PAGE 
: 
\ 
: 
| 


Vol. XLIIT] 


George, Hewlett v.... . 


Georgia, Chisholm v....... 348 
Georgia, Manley v. .... 100,104 
Georgia, Planter’s Bank of, Bank 

of United Statesv....... 515 
Georgia Ry. and Power Co. v. 

Railroad Comm. ... . 1262, 1268 
German Alliance Ins. Co. v. 

German Am. Bank, Evansville 

Gerson, Kaufman v....... 498 
Gila Valley, Globe & Northern Ry. 

Gilbert v. Burnstine ...... 653 
Gilbert Co. v. United Elec. Mfg. 

Gilchrist v. Interborough Rapid 

57, 61, 346, 377, 392, 398, 426, 450, 1019 
Gitnig, Woolen Corp. of America 

Glamorgan Coal Co., South Wales 

889 
Glanzer v. Shepard. ...... 959 
Goldberg, Maas & Co., Inc., Matter 

of Finsilver, Still & Moss, Inc. 

Goodman, Baltimore & Ohio R. R. 

Goodman, Dewar v....... 336 
Goodwin v. Lordon ...... 802 
Goodyear Tire & Rubber Co., Neis- 

Gordon v. United States . . 896, 905 
Gore, Evansv...... 318, 895, 906 


Gorton v. Hadsell .... 
Gould Gould... ...... 
Graham, Milesv...... 


Grand Internat. Brotherhood of 
Locomotive Engineers v. Green 


1004, 1010 


Grand Internat. Brotherhood of 
Locomotive Engineers, Simpson 
1004, 1010, 1016, 1020 
Grand Internat. Brotherhood of 
Locomotive Engineers, Thomp- 


1010, 1020 


TABLE OF CASES 


Grand Junction Mining & Fuel 


Witles wile 663 
Grant v. Leach & Co. ..... 807 
Gratz, Federal Trade Comm. v. 

Gata 286, 288, 289 


Gray v. Portland Bank . 590, 593, 609 
Green, Grand Internat. Brother- 
hood of Locomotive Engineers 


Green, Interborough Rapid Transit 

Greenberg v. Greenberg... . . 478 
Greenberg v. World Exchange 

Greene, Southern Ry. v...... 106 
Greer v. United States... .. 563 
Greims, Bankers’ Trust Co. v. . . 1153 
Grennon v. New Orleans Pub. Serv. 653 
Geet State... e 713 
Guaranty Trust Co. of New York, 

Wnited States.v. tis 146 
Guettel v. United States. .... 744 
Guinn v. United States... .. 468 
Haberle Crystal Springs Brewing 

Haddad..v. Chapin: 325 
Haddock v. Haddock ... 477, 1295 
Hadsell, Gorton v........ 170 
Haedrich, Matter of ..... 
Hall, Gila Valley, Globe & North- 

135 
Hambrouck, Banque Belge v. .. 23 
Hamilton v. Drogo. ..... 82, 94 
Hammer v. Dagenhart ..... 878 


Hanover Fire Ins. Co. v. Har- 


Harbeck, Colorado v....... 
Harding, Hanover Fire Ins. Co. 

Harkin v. Brundage 346, 366, 807, 1298 
Harrington, Bonacumv...... 1025 
Harris’ Estate, In re... 497 
Haskell, Noble State Bank v. . . 314 
Haverty, International Stevedor- 


Hawkeye Stages, Inc., Crozier v. 956 


xlv 
PAGE PAGE 
. 1063 | 
— 477 
. 906 
sonv.......... | 


xlvi 


Hawkins v. Gathercole .... . 

Hawkins, Union Trust Co. v... 533 
Hayburn’s Case ... . 895,905,910 
Hayes, Matter of ....... 964 


Heckart, Johns-Manville Corp. v. 327 
Henderson Water Co. v. Corpora- 


Henderson, Western & Atlantic 

Henley v. Foster. ....... 1161 
Henrietta Mining & Milling Co. v. 

Herald & Weekly Times, Ltd., The, 

324 
Herkert & Meisel Trunk Co., 

United Leather Works v.. .. 459 
Herndon, Nixon v...... 467, 469 
Hess v. Pawloski ..... 493, 1221 
Hewell, Lawson v. 996, 1001, 1006 
Hewlett v. George ....... 1063 
Meydon’s Case 873 
Hier, Comstock v........ 314 
Hill v. Stephen Motor & Aero Co. 328 
Vattin . +. . 570 
Hinkle, Cudahy Packing Co. v. 104 
772, 773 
Creditors, Saul 1289 
Hitchcock, Degge v. ...... 246 
Hitchins v. Eardley ...... 183 
Hoboken Land & Improvement 

Co., Murray’s Lessee v..... 914 
Hoboken, United States v..... 428 


Holbrook, The Queen v.. . . 701, 711 


Holden, Blodgett v. ...... 733 
Holland, Bromley v. ...... 15 
Holmes, Marshall v. ...... 371 
Holy Trinity Church v. United 
Hong Kong & Shanghai Banking 
Corp. v. Lo Lee Shi... ... 
Hooe, United Statesv. ..... 267 
Hornick, Moore & Porterfield v. 
Farmers’ & Merchants’ Bank . 1155 
Houghtelin v. Diehl. ...... 147 
Howe, Freemanv. ....... 351 
Howell v. Board of Comm’rs. . . 958 
117 
Huckaba, English v. ...... 326 


Huddleston, Saks v. 


TABLE OF CASES 


[Vol. XLIII 


Huidekoper, Dietzsch v.. . . . . 369 
Hull v. Farmers’ Loan & Trust Co. 78 
Hunter, Leggett v........ 97 
Hunter’s Lessee, Martinv.. ... 349 
Hurst v. Picture Theatres, Ltd.. . 335 
Ice Service Co., Inc., Nassau Sup- 
Illinois Bell Tel. Co., Smith v.. . 391 


Illinois Commerce Comm., Chicago 

Illinois, Munn v. . . 438, 759, 767, 1267 

In re, see proper name 

Indianapolis Water Co., McCardle 


766 
Inglis, Weinberger v....... 1022 


Inland Revenue, Commissioner for, 
Krause v. 

Interborough Rapid Transit Co., 
Gilchrist v. 
57, 61, 346, 377, 392, 398, 426, 450, 1019 

Interborough Rapid Transit Co. v. 


Interborough Rapid Transit Co. v. 

Intermountain Rate Cases... . 245 


International News Service v. As- 
sociated Press 330, 1330 
International Ry., Fitzpatrick v. . 1136 
International Shoe Co. v. Shartel 105 
International Silver Co., Borg v. 


Internationa! Stevedoring Co. v. 
674 
Interstate Commerce Comm. v. 
920 
Iowa, Chicago, Burlington & 
Jacobs v. Commissioner... . . 206 
James v. Concord & Montreal 
James v. United States ..... 901 
James, Western Union Tel. Co. v. 333 
Jamison, Encarnacion v. ... . 490 
Jaudon, Markham v....... 628 
Jefferson, Livingston v...... 1219 


Jensen, Southern Pac. Co.v... . 


PAGE PAGE 
| 
| 
° \ 
| 


Vol. XLIIT] 


PAGE 

Jin Fuey Moy v. United States 563 

Johansen, Nelson v. ...... 062 
John Hancock Mut. Life Ins. Co., 


Johns-Manville Corp. v. Heckart . 327 
Johnstone v. Milling ...... 957 
Joines v. Patterson. ...... 624 
Joint Traffic Ass’n, United States 
Jones v. Old Colony Trust Co... 581 
Jones, Watsonv....... 367, 1024 
Journeymen Stone Cutters’ Ass’n, 
Bedford Cut Stone Co. v.. 461,975 
Ju Toy, United States v.... 132 
Kane, Barrow S.S.Co.v... . . 1224 
Kane, Essanay Film Mfg. Co. v. . 369 
Kane v. New Jersey .... 493,949 
Kansas City Fibre Box Co., Au- 
glaize Box Board Co. v.. . 057 
Kansas City Moving Picture Op- 
erators’ Union, Vaughan v. 965 
Kansas City Structural Steel Co. v. 
Commissioner of Int. Rev... . 142 
Kansas ex rel. Smith, Roe v. . 48, 174 


Kansas, Western Union Tel. Co. 
282, 284 
Karnuth v. United States ex rel. 
Karnuth, United States ex rel. 


Katy, “Walted States . 317 
Katzel, Bourjois & Co.v. .... 638 
Kaufman v. Gerson. ... . 
Kay, Federal Trade Comm. v. . . 840 
Keefer, People v......... 704 
Wineh:v. .. .. 10 
Keller v. Potomac Elec. Power 

389, 896, 902, 921 
22 


Kemp; Demuth: 90 


Kempson v. Kempson. .... . 478 
Kennedy, State v. ....... 704 
Kenney, Commonwealth v. 289 
Kentucky, Union Refrigerator 
Kiger, Duncan, Receiver v. . . . 1217 
Kilroy v. Wood ....... 89, 92 


King County, Scandinavian Am. 


TABLE OF CASES 


King Mfg. Co. v. City Council of 

Augusta 
Kirby, Matter of 
Kirchstein, Mesite v. 1067, 1068, 1075 


Kittredge v. Langley ...... 1162 
Klaus, Commonwealth of Mass. 
Klemmer, to Use of, People, v 
Federal Surety Co. ...... 494 
Klesner, Federal Trade Comm. 
Knowlton v. Moore ...... 731 
Koke Co., Coca-Cola Co. v.... 640 
Krause v. Commissioner for In- 
land Revenue ........ 318 
Krause v. Sander. ....... 1001 
Kuykendall, Pacific Tel. & Tel. 


Ladies’ Imperial Club, Young v. 1015 


Lamberton v. Pawloski..... 833 
Lamborn v. Czarnikow-Rionda 

Lander :v. Seaver: 1062 
Lane v. Chantilly Corp... ... 506 
Lane Shoe Co., Navison Shoe Co. 

Lange, Lempriere v. ...... 328 
Langel v. Moore. ....... 501 
Langley, Kittredge v....... 1163 
Lapointe, State v. ....... ror 
Larsen, National Surety Co. v. 498 
Latrobe, New York v. ..... 105 
Laundreville v. Mero. ..... 
Lavin, Interborough Rapid Transit 

Lawlor, Loewe v......... 459 
Lawson v. Hewell . . 996, 1001, 1006 
Leach & Co., Grant v. ..... 807 
Leach & Co. v. Peirson. .... 575 
Lecouturier v. Rey. ...... 638 
Leggett v. Hunter ....... 97 
Lempriere v. Lange. ...... 328 
Leslie-Judge Co., Inre ..... 638 
Leviten v. Bickley, Mandeville & 

Wimple, Inc... ..... 630, 631 
Lewellyn v. Frick ..... 735, 740 
Lewey v. Fricke Coke Co. 475 
Lewis, German Alliance Ins. Co. 


a 


| 
@ 
xlvii_. 
Lewis v. Gollner 3.37 
Bank v........... 254 | Lewis, United States v..... . 269 | 


x1viii TABLE OF CASES [Vol. XLITI 


PAGE 
Lincoln Gas & Elec. Co. v. Lin- McCoy Hotel Operating Co., 

Lincoln, Standard Oil Co. v.. . . 786 | McCrory Stores Corp., Ricaby v. 495 
Lindell, Chicago & N. W. Ry. v. . 1151 | McCulloch v. Maryland. ... . 
Lindsey, People ex rel. Colo. Bar | «....... 281, 283, 284, 329, 350 

1126 | McDonough, Old Wayne Life 
Lippitt v. Thames: Loan & Trust 1225, 1230 

Little v. Chicago Ry....... 1219 531 
1159 | Macfarlan, Moses v. ...... 23 
Liverpool, Earl of, Prince of Wales McGavin v. Brown. ...... 838 

15 | McGrain v. Daugherty .. . 138, 302 
Livingston v. Jefferson .... . 1219 | McGregor, Herald & Weekly 
Lo Lee Shi, Hong Kong & Shang- Times, Ltd., The, v. ..... 324 

hai Banking Corp.v. .... - | McKelvey v. McKelvey... . . 1063 
Lockard, Board of Charities v. . 64 | McMahon, State ex rel. Smith v. . 499 
871, 887 | McNeal, Scott v......... 487 
¥; Lawlor . .. . 459 | Macomber, Eisner v....... 332 
Logan v. United States ..... 6557 | MacPherson v. Buick Motor Co. 145 
London County Council v. Allen 337 | Maddock, Moorev........ 324 
966 | Madison, Marbury v....... 920 
Loose-Wiles Biscuit Co., Vassar Maglio, David Adler & Sons Co. v. 1120 

goo | Magner v. Crooks ...... 75, 92 
Lord v. Equitable Life Assurance Maguire v. Trefry ....... 668 

656 | Manhattan Co., President and Di- 
Lordon, Goodwin v. ...... 802 rectors of, v. Tunick ..... 314 
Los Angeles Ry., Railroad Comm. Manley v. Georgia. .... 100, 104 

398, 041 | Mannion v. Mannion .. 1067, 1074 
Louisville & Nashville R. R. v. Manufacturers’ Trust Co. v. 

Louisville Trust Co. v. Royal In- Marbury v. Madison ...... 920 

soo | Marchand, Fidelity & Casualty Co. 
Lowe, Fort Leavenworth v. . . . 659 | Marchant, Matter of, v. Mead- 
1282 Morrison Mfg. Co....... 810 
v. 359 | Marchman v. McCoy Hotel Oper- 
Luckenbach S. S. Co., Chelentis Marcus Brown Holding Co. v. 

Luckenbach S. S. Co. v. United Margolies, Riehle v. . . 346, 367, 1301 

836 | “ Mark Twain” Case. ..... 300 
Gee. 496 | Markham v. Jaudon ...... 628 
Lundgren, Statev. ....... 712 | Marshall v. Holmes. ...... 371 
Lytle v. Southern Ry... .... 1309 | Martin v. Hunter’s Lessee. . . . 349 

Martin v. Stillie 
Maryland, McCulloch v. .... 
Macalien Co.'v.: Mamachusetts:... 281, 283, 284, 329, 350 
280, 283, 285, 504, 627,1314 | Mason, Sillick v......... £88 
McBride, Ribnikv........ 778 | Massachusetts, Commonwealth of, 

405, 1263 | Massachusetts, Macallen Co. v.. . 
v. Young . 280, 283, 285, 504, 627, 1314 
McCaughn, Bromley v...... 751 | Massachusetts Protective Ass’n, 


\ ‘ 
} 


Massey, Penticost v. ...... 503 
Master v. Miller 
Matarese v. Matarese . . . 1066, 1076 
Mathewson v. Mathewson . 1040, 1055 
Matter of, see proper name 


Maunz, Coopersmith v..... : 517 
Maya Corp. v. Smith. ..... 141 
Mayrand, Walkerville Brewing Co., 
Mead-Morrison Mfg. Co., Matter 
Meinhard v. Salmon ...... 496 
Meinhardt v. Vaughn. ..... 133 
Mellon, Cunard S. S. Co. v.. . . 137 
Mellon v. Michigan Trust Co... 146 
Merchant, Board of Comm’rs v. . ror 
Meredith v. New Jersey Zinc & 
Mero, Laundreville v....... 968 
Mesite v. Kirchstein . 1067, 1068, 1075 
Metcalf & Eddy v. Mitchell . . . 1314 
Metropolitan Water Co. Ex 
Michael, Regina v...... 697, 703 


Michigan Cent. R. R. v. Mix 1157, 1236 
Michigan Cent. R. R., Venner v.. 241 
Michigan Cent. R. R. v. Vreeland 1156 
Michigan R. R. Comm., Detroit & 
Mackinac. By. 401 
Michigan Trust Co., Mellon v. . 146 
Midland Motor Showrooms v. 


Midland Valley Ry. v. Sutter. . . 660 
Miles v. Graham ........ 906 
Miller & Lux, Rickey Land & Cat- 

Miller, Blackstone v. ...... 793 
Miller v. Milwaukee . . 282, 283,504 
Milling, Johnstone v. ...... 957 
Milwaukee, Miller v. . . 282, 283, 504 
Minier v. Minier. ....... 1047 
Minneapolis, St. P. & S. S. M. Ry. 

Minnesota, Chicago, Milwaukee 

Minnesota, Farmers’ Loan & Trust 

Co. v. . . 641,646,669, 792, 794, 844 
Minnesota Rate Cases ..... 

Ee ere 1251, 1262, 1264, 1268, 1272 


Mississippi, Panhandle Oil Co. v. 1314 
Missouri, K. & T. Ry. v. Reyn- 

Missouri, K. & T. Ry., Torgeson v. 928 


Vol. XLIIT] TABLE OF CASES 


Missouri, K. & T. Reorganization 
Mitchell, Metcalf & Eddy v. . . 


. 1314 
Mix, Michigan Cent. R. R. v. : 

Mobile, J. & K. C. R. R. v. 

Molineux, Peoplev........ 158 
Moncrief’s Will, Matter of . . . . 109 
Moore, Knowltonv. ...... 731 
Moore, Langel 501 
Moore v. Maddock. ...... 324 
Moorehead’s Estate. ..... 65, 96 
Moorer, State ex rel. Richards 

More, United Statesv. ..... 900 
Moreland v. State ....... 707 
Morgan, Brents v. ....... 298 
Morrison, Small v. . .. . 

1065, 1068, 1074, 1075 
Moses v. Macfarlan. ...... 2 
Moulton v. de Ma Carty. ... 88 
Mount Morris Bank v. Twenty- 

Third Ward Bank ..... - 632 
Muelhens, Mulhens & Kropff v. 636 
Mueller v. Nugent ..... 933s 934 
Mulhens & Kropff v. Muelhens . . 636 
Mulholland, Caledonian Ry. v... 145 
Munn v. Illinois . . 438, 759, 767, 1267 
Murray’s Lessee v. Hoboken Land 

& Improvement Co. ..... 914 
Nachimson v. Nachimson . . . . 827 
Nash v.. Lang) 502 
Nashua Savings Bank v. Anglo- 

Amesiconn 2x 571 
Nassau Supply Co., Inc. v. Ice 

Servide Co... Inc. 828 
National Bank of Commerce v. 

Baltimore Commercial Bank . . 632 
National City Bank, Petrogradsky 

Mejdunarodney v. ...... 1160 
National German-American Bank, 

National Life Ins. Co. v. United 

National Surety Co. v. Larsen . . 408 
Navison Shoe Co. v. Lane Shoe 

Neal, Burchev...¢. 834 
Needle v. New York Rys. Corp. 960 


Neiswonger v. Goodyear Tire & 


xlix 


PAGE 
202 


PAGE 
837 
af 


New Bedford Bridge, Proprietors 

of, Commonwealth v...... 
New England Aircraft Co., Smith 


New England Life Ins. Co., Pav- 


New York, N. H. & H. R. R,, 


New York Rys. Corp., Needle v. . 
New York State Rys. v. Security 


Northcote, Fitzgerald v...... 
Northern Pac. Ry. v. Board of 


Norwood Nat. Bank v. Allston. . 


Nelson v. Johansen. ...... 1062 


New England Divisions Case . 193, 235 


New Jersey v. Anderson. .... 255 
New Jersey, Kane v. ... . 493,949 
New Jersey Zinc & Iron Co., Mere- 

New Orleans Pub. Serv., Grennon 

New York & No. Ry., Farmers 

Loan & Trust Co.v. ..... 509 
New York, Budd v. ...... 771 
New York Cent., Control of Big 

206 
New York Cent. Ry., Farmers’ 

New York Cent. R. R. v. Stanziale 490 
New York, Guaranty Trust Co. of, 

146 
New York v. Latrobe. ..... 105 


New York Tel. Co., Prendergast 

New York Trust Co. v. Eisner. . 781 
Newberry v. United States. . . . 137 
Newman, Midland Motor Show- 

Newton v. Weber. ... . 1048, 1050 
Nichols v. Coolidge. ...... 733 
700 
Nickel Plate Unification .... 

206, 208, 218, 219 
Nixon v. Condon .. . 467,470,471 
Nixon v. Herndon ..... 467, 469 
Noble State Bank v. Haskell. . . 314 
Norfolk, Brooke v........ 844 
Norris v. United States. .... 317 


North Dakota v. Olson . . . 283,329 
06: 


Northern Pac. Ry., Ex parte 404 
Northern Trust Co., Reinecke v. . 

pithy. 143, 739, 740 


498 


1 TABLE OF CASES [Vol. XLITI 


PAGE 


Nugent, Mueller v. .... 933,934 
Nutt v. Board of Education . . . 1029 
O’Connor, Slakerv....... 43, rr4 
Ogden v. Saundéfs* 
Ohio ex rel. Popovici v. Agler . . 822 


Ohio Utilities Co. v. Public Utilities 
Ohio Valley Water Co. v. Ben 

Avon Borough ........ 

132, 414, 448, 922, 1255 
Oklahoma v. Texas. ...... 46 
Old Colony Trust Co. v. Commis- 

Old Colony Trust Co., Jones v.. . 531 
Old Wayne Life Ass’n v. McDon- 


Oliver v. United States . . . 259, 260 
Olmstead v. United States . . . 50,564 
O’Loughlin, Gardner v...... 65 
Olson, North Dakota v.. . . 283,329 
Oregon, Pacific Tel. Co.v.. . . . 814 
747 


Osborn v. United States Bank . . 431 
Osborne, Bulli Coal Mining Co. v. 475 
Oshkosh Savings & Trust, Warsco 


Owens v. Battenfield ...... 492 
624 
Pacific Tel. & Tel. Co. v. Kuyken- 

Pacific Tel. Co. v. Oregon. . . . 814 
Page v. Edmunds........ 78 
Palermo v. Railroad Comm... . 396 


Panhandle Oil Co. v. Mississippi . 1314 
Panstwowe Zaklady Graviozne v. 


Automobile Ins. Co. . . 1157,1284 
Paramount Famous Lasky Corp., 

Pasley v. Freeman ....... 16 
Passmore Williamson’s Case . . . 356 
Paterson Parchment Paper Co. v. 

Story Parchment Co...... 1163 
Patterson, Joinesv........ 624 
Pavesich v. New England Life Ins. 

Pawloski, Hessv....... 493, 1221 


PAGE 
88 
721 


Vol. XLIIT] 


Pawloski, Lamberton v..... . 

Peaks, BOW 829 
Peik v. Chicago & N.W.R.R.. . 769 
Peirson, Leach & Co.v...... 575 
Penn v. Baltimore) I153 
Pennsylvania, Frick v. ..... 


. . 156,282, 284, 293, 646, 668, 794 
Pennsylvania R. R., Ross v. . . . 1154 


Penticost v. Massey. ...... 503 
People ex rel. Colo. Bar Ass’n v. 

People v. Graney ........ 290 
People ex rel. Karlin v. Culkin . . 1126 
People v. Molineux ....... 158 
People, to Use of Klemmer v. Fed- 

Surety Co... 494 


Petrogradsky Mejdunrodny Kom- 
merchesky Bank v. National 
Phillips v. Barnet... . . 1041, 1052 
Picture Theatres, Ltd., Hurst v. . 335 
Pierce v. Society of Sisters 429 


Pierce, Waite 1067, 1068 
Pigesd; Matterof. 551 
Pitman, Duddingv........ 660 
Pht &:Co., 182 
Pizsutti, Wuchterv. ° 951 
Planter’s Bank of Georgia, Bank of 


United Statesv. ....... 515 
Pollock v. Farmers’ Loan & Trust 

Pond v: Harrison .. 81 
Porter, Wetmore v........ 


Portland Bank, Gray v. 590, 593, 609 
Postum Cereal Co. v. California 

Fig Nut Co...... 896, 902, 910 
Potomac Elec. Power Co., Keller 

389, 896, 902, 921 
Prendergast v. New York Tel. 

Prentis v. Atlantic Coast Line Co. 

359, 372, 376, 384, 385 
President and Directors of Man- 

hattan Co. v. Tunick ..... 314 
Price v. United States... . 
Prince & Walter, Inre.. .... 259 


TABLE OF CASES 


Pringle, Davis v....... 260, 261 

Proprietors of New Bedford 
Bridge, Commonwealth v.. . . 721 

Providence Biltmore Hotel Co., 


«Fare 605, 616, 656 
Provident Trust Co., United States 

Pruhs, Clasen v. ...... 
Public Bank, Ex parte ..... 60 


Public Serv. Co. v. Corboy ... 380 
Public Utilities Comm., Ohio Utili- 


Puppilo, People v. ....... 657 
Queen, The, v. Holbrook . . 701, 711 
Queen, The, v. Stephens. . . 708, 709 


Radenius, Bauerman v.. . .. 17,20 
Railroad Comm. v. Los Angeles 


Railroad Comm., Georgia Ry. and 


Railroad Comm., Palermo v.. . . 396 
Railroad Comm’rs, Board of 


Northern Pac. Ry. v...... 321 
Randall, Spring v. ....... 92 


Rasco Butter & Egg Co., Ribner v. 1158 
Rastell, Sicaten v... .. «A. 9 
Reading School Dist., Cunnius v. 

Reagan v. Farmers’ Loan & Trust 

372, 374, 383, 409 
Real Estate Trust Co. v. Bird . . 598 
Red Jacket Consol. Coal & Coke 

Co., United Mine Workers v.. . 460 


Redshaw, Feusterv........ 802 
496 
Reeth, Feldeti vis) 832 
Regina v. Michael . .. . . 697, 703 
Regina v. Saunders... . . 696, 702 
Reid, United Statesv....... 555 
Reinecke v. Northern Trust Co. . 

665 
Rennington v. Cole. ...... 
Rex v. Huggins 700, 701, 702 
Rey, Lecouturierv........ 638 
Reynolds, Missouri, K. & T. Ry. 


Rhode Island Hospital Trust Co., 
Atwood 463, 466, 648 


J 
li 
PAGE PAGE 
Prince of Wales v. Earl of Liver- 

) 
5 
3 
4 : 
i 
1 


lii TABLE OF CASES 


PAGE 


Rhode Island Hospital Trust Co. v. 


646 
Rhodes v. Sperry & Hutchinson 


Ribner v. Rasco Butter & Egg Co. 1158 
Ribnik v. McBride ....... 778 
Ricaby v. McCrory Stores Corp. . 495 
Richard v. American Union Bank 1308 


Richards, Statev......... 139 
Richardson, Early v...... . 1150 
Richardson v. Shaw ...... 628 
Riche v. Ashbury Ry. Carriage & 

852 
Rickey Land & Cattle Co. v. Mil- 

Riehle v. Margolies . . . 346, 367, 1301 
140 
117 


Ringing Rock Lodge, Spayd v. . 1016 


River Wear Comm’rs v. Adamson 869 
Riverside & Dan River Cotton 

Mills, Branch & Co. v.... . 607 
Rivet v. Battistella ....... 148 
Roberson v. Rochester Folding 

Roberts & Schaefer Co. v. Emmer- 

Roberts, De Mayv...... 299, 300 
Roberts v. Roberts . . . . 1067, 1075 
mens, Be fatte . 117 
Roche v. Brickley ....... 532 
Rochester Folding Box Co., Rob- 

Rock, Minneapolis, St. P. & S 


Roe v. Kansas ex rel. Smith . . 43, 174 
Roller v. Roller . 1063, 1074, 1077, 1080 


Rosen v. United States . . . 559,560 
Ross v. Pennsylvania R. R. . . . 1154 
Royal Indemnity Co., Louisville 

Rudolph v. John Hancock Mut. 

Russell v. American Gas & Elec. 

Russian Reinsurance Co. v. Stod- 

Rutland R.R., Baconv...... 388 
Sacks, Commonwealth v..... 712 
Saddler & Co., Chapman or Oliver 


[Vol. XLIII 


PAGE 
Safe Deposit & Trust Co. v. Vir- 


ginia 
St. Louis & O’Fallon Ry. v. United 

States . 56,194, 202, 1249, 1266, 1272 
St. Louis, Iron Mt. & So. Ry. v. 


St. Louis Union Trust Co., Bixby 

Saks v. Huddleston. ...... 961 
Salmon, Meinhard v. ...... 496 
Saltonstall v. Saltonstall. .... 748 
Samuels, Cohenv. ....... 726 
Sacider, Mrause'v.. ... 1001 
Sandford, Bosonv. ....... 692 
Sanford & Brooks Co. v. Commis- 

sioner of Int. Rev....... 962 
Saul v. His Creditors. ..... 1289 
Saunders, Ogden v........ II55 
Saunders, Reginav...... 696, 702 
Guwitet, Parte 28.) 665 
Scandinavian Am. Bank v. King 

Scarbrough, Wolford v...... 965 


Scherer, Cummins’ Adm’r v.. . . 802 
Schlesinger v. Wisconsin . 156, 732, 752 
Schubert v. Schubert Wagon Co. 


1049, 1050 
Schultz v. Schultz 1047 
Schwartz, Topken, Loring & 

Int. v... 831 
Schweinert, Matterof...... 143 


Scudder v. Union Nat. Bank . . . 957 
Seaboard Air Line, American Iron 


Security Trust Co. New York 


Senate Resolution No. 4, Im re. . 816 
Shapiro, Bernstein & Co., Dream- 


land Ball Room, Inc. v.. . . 828 
Shartel, International Shoe Co. v. 105 
Shaw, Richardson v. ....... 628 
Shellmar Products Co. v. Allen- 

Shepard, Glanzerv........ 959 
Shwab:v: Doyle 738 
Shymer, Matter of ....... 1311 
Silberman, Blodgett v. . . . 794,797 


rn 


rnarnara 


me 
Safe Deposit & Trust Co. of Balti- S 
more v. Virginia ..... 844 | Simon v. Southern Ry. .... . 1230 
\ 
| 


San or ww ™“ 


Vol. XLIIT] 


PAGE 


Simpson v. Grand Internat. Broth- 
erhood of Locomotive Engineers 


1004, 1010, 1016, 1020 
Sinclair v. Brougham ...... 23 
Sinclair v. United States... .. 138 
Sinking Fund Case. ...... 285 


Skinner & Eddy Corp., Ex parte . 319 
Skinner & Eddy Corp. v. United 


Slaker v. O'Connor. ..... 43, rr4 
Sleicher v. Sleicher.. III 
Small v. Morrison 1065, 1068, 1074, 1075 
Smith, Bartlett ain't. 186 
Smith v. Illinois Bell Tel. Co. . . 391 
Smith, Maya Corp. v. ..... 141 
Smith v. New England Aircraft 

Smith, Thelussonv. ...... 267 
Smith, Yankton College v.. . . . 316 

374, 380, 447, 1261, 1265, 1281 


Société Francaise, La, Matter of . 875 
Society of Sisters, Pierce v.... 429 


Sonneborn Bros. v. Cureton. . . 333 
Sorrentino v. Sorrentino. .... 1067 
South Carolina v. United States . 

South Wales Miners’ Fed. v. Gla- 

morgan Coal 2.) 889 
Southern Nat. Life Ins. Co. v. 

Southern Pac. Co. v. Jensen. . . 674 
Southern Pac. Co., United States 

Southern Pac., Control of Central 

Southern Ry. v. Greene... . . 106 
Southern Ry., Lytlev. ..... 1309 
Southern Ry., Simonv...... 1230 


Southwestern Bell Case . . 
Southwestern Lines, Unification 

Spayd v. Ringing Rock Lodge . . 1016 
Sperry & Hutchinson Co., Rhodes 


Spokane & Eastern Trust Co. v. 

Spokane County.) i 504 
Spokane, County of, v. United 

aay 252, 256, 261, 266 


| Straton v. Rastall. . . . . 


TABLE OF CASES liii 


Spokane County, Spokane & East- 


ern Trust Co.v. ....... 504 
Spring v. Randall. ....... 92 
Stamp, Turbervilv........ 692 


Standard Oil Co. v. Lincoln. . . 786 
Standard Oil Co., Williams v.. . 785 
Stanley, Foote & Co., Inc. v.. . . 333 
Stanziale, New York Cent. R. R. v. 490 
State ex rel. Att’y Gen. v. Arkansas 


Stite Bank Sif 1148 
State v. Bieber basibi 120 
State ex rel. Bossung v. District 

State ex rel. Burnes Nat. Bank v. 

State ex rel. Missouri Ins. Co. v. 

1314 
State v. Lapointe. ....... 101 
State v. Louvitres.. 658 
State v. Lundgren. ...... 712 
State, Moreland v........ 707 
State v. Richards 139 


State ex rel. Richards v. Moorer . 491 
State ex rel. Smith v. McMahon . 499 
State ex rel. Sorlie v. First Nat. 
State Tax on Foreign Held Bonds 


Steamship Pesaro, Berizzi Bros. Co. 


Belt ... bow 766 
Stephen Motor & Aero Co., Hill v. 328 


Stephens, The Queen v... . . 708, 709 
Stewart, Matter of ....... 138 
823 
Stoddard, Russian Reinsurance Co. 

Stampet Brass 771 
Stokes v. Continental Trust Co. . 593 
Stokes, Douglas v........ 207 


Stone v. Superior Fire Ins. Co. . . 935 
Stone Tracy Co., Flint v. . . 282, 283 
Story Parchment Co., Paterson 


— PAGE 
| 9 


liv 


PAGE 


Street v. Commercial Credit Co. . 667 
Streissguth v. National German- 
American Bank... 310 


Summers, Fayette Nat. Bank v. 

Superior Fire Ins. Co., Stone v. . 
Supervisors, Board of, Bank of 


Supervisors, Board of, The French 

Sussex Peerage Case ...... 869 
Sutter, Midland Valley Ry. v.. . 660 
Syracuse Univ., Anthony v. . . . 1026 
Swetland v. Swetland...... 547 

136, 554, 569, 570, 623, 926 
Tagg Bros. & Moorhead v. United 

Takao Ozawa v. United States . . 870 


Taubel-Scott-Kitzmiller Co. v. Fox 933 
Taubert v. Taubert....... 1072 
Tax Comm. v. Hirsch 


Taylor v. Witham ........ 181 
Tell City Nat. Bank v. Wischer . 954 
Terral v. Burke Const. Co. . . . 494 
Thames Loan & Trust Co., Lippitt 
Thelusson v. Smith. ...... 267 
Thompson, Dickey v....... 312 
Thompson v. Grand Internat. 
Brotherhood of Locomotive En- 
Thompson v. Thompson 1042 
Tillinghast v. Edmead ..... 117 
Topken, Loring & Schwartz, Inc. 


Torgeson v. Missouri, K. & T. 
Totten, Matter of 

Treschman v. Treschman . 1069, 1072 


Trippi, Commonwealth v.... . 139 
Tucker, Commonwealth v.. ... 178 
Tethers v. 624 
Tunick, President and Directors of 
Manhattan Co.v........ 314 
Tupelo, Bank of, v. Board of Su- 
839 
v. Stamp . 692 


TABLE OF CASES 


[Vol. XLIII 


PAGE 
Turner, Britton v. . . . 118,647,650 
Turnipseed, Mobile, J. & K. C. 


Twenty-Third Ward Bank, Mount 

Tyler, United States v...... 206 
Tyson v. Banton. ....... 775 


Ulvestad v. Dolphin. ...... 327 
Unification of Southwestern Lines 

Union Nat. Bank, Scudder v. . . 957 
Union Refrigerator Transit Co. v. 

793,794 
Union Trust Co. v. Hawkins. . . 533 
United Elec. Mfg. Co., Gilbert Co. 

United Leather Workers v. Her- 

kert & Meisel Trunk Co... . 459 
United Mine Workers v. Coro- 

United Mine Workers v. Red 

Jacket Consol. Coal & Coke Co. 460 
United Shoe Mach. Co., Bates v. 598 
United States v. Abilene & So. Ry. 194 
United States, Bank of, v. Planter’s 

Bank of Georgia. .. 515 
United States Bank, Osborn v.. . 481 
United States, Benson v..... 558 
United States v. Blackmer. . . . 126 
United States, Caminetti v. . . . 883 
United States Cast Iron Pipe & 

Foundry Co., Day v...... 830 
United States, Chase Nat. Bank 

322, 726, 735, 740, 748 
United States v. Cpe... ... 908 
United States, County of Spokane 

252, 256, 261, 266 
United States v. Cunningham . . 1159 
United States ex rel. Albro, Kar- 


United States, Di Carlov..... 175 
United States v. Duell. . . ... 901 
United States v. Ferriera .... 896 
United States Fid. & Guar. Co., 

Bramwell v. . . . 262, 264, 265, 274 
United States, Gordon v. . . 896, 905 
United States, Greer v...... 563 
United States v. Guaranty Trust 

Coe. ei York 146 
United States, Guettel v. 744 


.... « 136,564, 569, 570, 623, 926 
: United States ex rel. Cunningham, 


Vol. XLIIT] TABLE OF CASES lv 

PAGE PAGE 

United States, Guinnv. ..... 468 | Vannata v. United States... . 317 

United States v. Hoboken . . . . 428 | Vanvlissengen, Caldwell v. ... 136 
United States, Holy Trinity Vassar College v. Loose-Wiles Bis- 

United States v. Hooe. ..... | % 570 
United States ex rel. Iorio v. Day 117 | Vaughan v. Kansas City Moving 


United States, James v...... 901 
United States, Jin Fuey Moy v. . 563 
United States v. Joint Traffic Ass’n 1159 


United States v. Ju Toy. .... 132 
United States v. Katz ..... 317 
United States v. Lewis ..... 269 
United States, Loganv...... 557 
United States, Luckenbach S. S. 
United States ex rel. Mongiovi v. 
United States v. More. ..... 900 
United States, National Life Ins. 
United States, Newberry v.... 137 
United States, Norrisv...... 317 
United States, Oliver v.. . . 259, 260 


United States, Olmstead v. . . 50, 564 
United States v. Paramount Fa- 
mous Lasky Corp....... 666 
United States, Price v. . . . 261,262 
United States v. Provident Trust 


United States v. Reid. ..... 555 
United States, Rosen v.. . . 559, 560 
United States, St. Louis & O’Fal- 

. . 56,194, 202, 1249, 1266, 1272 
United States, Sinclair v..... 138 
United States, Skinner & Eddy 

United States, South Carolina v. 

United States v. Southern Pac. Co. 

United States, Tagg Bros. & Moor- 

United States, Takao Ozawa v. . 870 
United States v. Tyler. ..... 296 
United States v. Unzueta .... 659 
United States, Vannata v..... 317 
United States, Wanv.... . 621,622 
United States v. Williams . . . . 132 


United States v. Wurzbach . 137, 470 


University Club of Chicago v. 
1131 

Untermeyer v. Anderson .... 733 

Unzueta, United States v..... 659 


Utah Copper Co., Wall v.. . 598,611 


Picture Operators’ Union ... 965 


Vaughn, Meinhardt v. ..... 133 
Venner v. Michigan Cent. R. R. . 241 
Virginia, Cohens v........ 350 
_ Safe Deposit & Trust Co. 
Virginia, Safe Deposit & Trust Co. 

Von Thodorovich v. Franz Josef 

Beneficial Ass’n -. . . 298 
Voorhees, Matterof....... 322 
Vreeland, Michigan Cent. R. R. 

Wabash Ry. v. Barclay. .... 829 
Wabash, St. L. & Pac. Ry. v. Cen- 

Wagner v. Covington. ..... 333 
Waite v. Pierce ..... 1067, 1068 
Walkerville Brewing Co., Ltd. v. 

Wall v. Utah Copper Co. . . 598,611 
Wallace’s Estate, In re... .. 963 
Walton v. Walton ....... 833 
Wan v. United States. . . . 621,622 
Ward, Brearley School v. . . 90, 93, 96 
Warsco v. Oshkosh Saving & Trust 

Waterman Mfg. Co., Inre. . .. 255 
Watson v. Jones. ..... 367, 
Watt v. Lengsdon . 
Weber, Newton v..... 1048, 1380 
Wechsler, Manufacturers’ Trust 

Weinberger v. Inglis ...... 1022 
Wells, Atchison, Topeka & Santa 

Wells, Fargo & Co. v. Cuneo. . . 1151 
Wesley, Bledsoe v........ 1147 
Wet v: 467, 470 
Western & Atlantic R. R. v. Hen- 


Western Union Tel. Co. v. Brown 333 
Western Union Tel. Co. v. James 333 


| 3 
L 
5 
4 
5 
3 
6 
4 


lvi 


PAGE 


Western Union Tel. Co. v. Kansas 
282, 284 
1152 


Wheate, Burgess v........ 8 


Wheeler, Curtis Moffat, Ltd. v. . 969 
Whiles v. Grand Junction Mining 
663 
White, Central Vt. Ry. v... . . 1137 
White, Coghlan v...... 170, 173 
626 
. . 1053, 1066, 1068, 1071, 1074, 1076 
Wiener, Berg Auto Trunk & Spe- 
Willcox v. Consolidated Gas Co. 382 
Willcuts v. Bunn ........ 284 
Williams v. Benedict ...... 360 
Williams v. Standard Oil Co. . . 785 
Williams, United States v. . . . 132 
Willing v. Chicago Auditorium 
Winch v. Keeley ........ 10 
Winder, American Exchange Nat. 
Winslow v. Bailey ....... 170 
Wischer, Tell City Nat. Bank v.. 954 
Wisconsin, Bullen v. 528, 668, 845 


Wisconsin-Minnesota Light & 


TABLE OF CASES 


[Vol. XLIII 


PAGE 
Power Co. v. Wisconsin R. R. 


Wisconsin, Schlesinger v. 156, 782, 752 
Witham, Taylor v. ...... 181 
Wodehouse v. Farebrother. ... 18 
Wolff Packing Co. v. Court of In- 

dustrial Relations ...... 773 
Wolford v. Scarbrough ..... 965 
Wombwell’s Settlement, In re . . 112 
Wood, Kilroy v........ 89, 92 


Woods v. Massachusetts Protective 
Ass’n 320 
Woolen Corp. of America v. Gitnig 1149 
World Exchange Bank, Greenberg 


Wuchter v. Pizzutti. ...... 951 
Wurzbach, United States v. . 137, 470 
Yankton College v. Smith . . 316 
Yoakam v. Providence Biltmore 

CO. 605, 616, 656 
Young, Ex parte . . 374, 380, 384, 426 


Young v. Ladies’ Imperial Club . 1015 
Young, MacCarthy v....°.... 
Young’s Estate 


Weyman, Cumberland Realty & 
j 


HARVARD LAW REVIEW 


PustisHev Montuiy, NovemBeR TO JuNE INCLUSIVE 


VoLtumE XLIII NOVEMBER, 1929 NUMBER I 


CONTENTS 


LEADING ARTICLES PAGE 


Blackstone’s Treatment of Equity . Sir W.S. Holdsworth . I 


The Business of the Supreme Court 
at October Term, 1928. . . . . Felix Frankfurter 
James M. Landis 

Reaching the Interest of the Bene- 


ficiary of a Spendthrift Trust . . Erwin N.Griswold. . 63 


EDITORIAL NOTES . 


Statutory Presumptions and Due Consequences of the Annulment of 
100 a Voidable Marriage. ... . . 109 

Privilege Taxes on Corporations Penalties for Frivolous Appeals . . 113 
Having No Par Value Stock . . 104 | Crimes Involving Moral Turpitude 117 


LEGISLATION 


Compelling the Testimony of Ab- Statutory Extension of the Scope of 
121 Defenses in Civil Libel. . . . . 126 
RECENT CASEs . 


Book REVIEWS . 


Roth: Der Trust in Seinem sai ishinlliniiadieals Vom Feoffee to 

Uses Zur Amerikanischen Trust Company. ........ Nathan Isaacs 148 
Vinogradoff: Roman Law in Medieval Europe. ........ Max Radin 150 
Smith: The Development of EuropeanLaw ........ Joseph Redlich 152 
Handy: Inheritance and Other Like Taxes ......... J.M. Maguire 155 
Manning: Assessment and Rating, Being the Law of Municipal 

Willoughby: Principles of Judicial Administration . . . . Arthur N. Holcombe 157 
Klaus: The People of the State of New York against Roland 

Burnham Molineux 


Book NOTES . 


Booxs RECEIVED . 


SUBSCRIPTION PRIcE, $4.50 PER ANNUM 75 CENTS PER NUMBER 
ForEIGN SUBSCRIPTIONS, $5.00 


Tue Harvarp Law Review AssocIATION 


The Plimpton Press] [ Norwood, Mass. 


PUBLISHED AT 
EprroRiaL AND 

(iv) 


ADVERTISEMENTS 


NEW YORK 


Bank of New York & Trust Co. 


Edwin G. Merrill - Harvard ’95- President 


CONSOLIDATION OF 


THE BANK OF NEW YORK 
Organized in 1784 by Alexander Hamilton 


NEW: YORK LIFE INSURANCE 


AND TRUST COMPANY 
Chartered in 1830 


Our facilities, created and admin- 
istered in accordance with long and 
honorable traditions and experience, 
provide every banking and trust 
service which may be required by 
commerce and industry or by the 
individual. 


The 1929 Edition of our Inheritance 
€? Estate Tax Manual will be gladly 
furnished to those applying before 
the present supply is exhausted. 


3 


48 WALL STREET, NEW YORK 
Surplus and Undivided Profits $20,000,000 


Capital, 


| 
(Aol 
NEW YORK LIFE 
INSURANCE 
AND TRUST APA 
| 
| 
| 
ia 
| 


HARVARD 
LAW REVIEW 


VoL. XLIII NOVEMBER, 1929 


BLACKSTONE’S TREATMENT OF EQUITY 


LACKSTONE’S Commentaries were published between the 
years 1765 and 1769. Ever since the Restoration, during the 
whole of the eighteenth century, and especially during the long 
chancellorship of Lord Hardwicke (1737-1756), the process of 
transforming equity into a regular system of settled principles and 


rules had been proceeding; and that process was completed during 
the two chancellorships of Lord Eldon (1801-1806, 1807-1827). 
We might expect, therefore, that Blackstone would have given us 
as valuable a picture of the condition of equity, as Lord Hard- 
wicke left it and as Lord Eldon found it, as he has given us of the 
condition of other parts of English law at the same period. But 
this expectation is not realized. Blackstone, with all his various 
learning, was not familiar with the existing literature of equity, so 
that his knowledge of the principles of equity was scanty. He 
says: 


“Let us next take a brief, but comprehensive, view of the general 
nature of equity, as now understood and practised in our several courts 
of judicature.... As nothing is hitherto extant, that can give a 
stranger a tolerable idea of the courts of equity subsisting in England, as 
distinguished from the courts of law, the compiler of these observations 
cannot but attempt it with diffidence; those who know them best, are 
too much employed to find time to write; and those who have attended 
but little in those courts, must be often at a loss for materials.” * 


1 3 Bi. Comm. 429. 
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Blackstone exaggerated the paucity of the materials. There 
were several series of equity reports,’ there were the two volumes 
of Equity Cases Abridged,’ there were the text books of Chief 
Baron Gilbert * and of Ballow,’ there were Francis’s Maxims,° and 
there were several books dealing with the practice, procedure, and 
pleading of the court of Chancery.” Blackstone had studied 
the Chancery practice, procedure, and pleading, and he gives us a 
good and a clear account of these matters. But he had not studied 
the authorities for the substantive rules of equity in anything like 
the same detail as he had studied the authorities for the sub- 
staritive rules of other parts of English law. Consequently his 
treatment of equity suffers from two great defects. In the first 
place, he uses the term equity in two different senses, and he is not 
always careful to distinguish between them. In the second place, 
when dealing with the equity administered by the court of Chan- 
cery, he presents a picture of equity and its relation to the law 
which was highly speculative when he wrote it, and is positively 
misleading in the light of the subsequent development of equitable 
and legal doctrine. 


2 Cary (1557-1604); Cho. Cas. Ch. (1557-1606); Toth. (1559-1646); Rep. 
Ch. (1615-1712); Nels. (1625-93) ; Cas. Ch. (1660-87); Freem. Ch. (1660-1706) ; 
Sel. Cas. Ch. (1681-97) ; Fin. (1673-80) ; 1, 2 Vern. (1680-1719) ; Prec. Ch. (1689— 
1722); 1-3 P. Wms. (1695-1735); Gilb. Rep. (1705-26); Sel. Cas. temp. King 
(1724-33) ; Mos. (1726-30) ; Kel. W. (1730-32) ; Talb. (1730-37) ; West (1736-39) ; 
Barn. Ch. (1740-41) ; Ridg. (1744-45); 1, 2 Ves. Sr. (1746-55); 1, 2 Eden (1757- 
66). 

8 (1667-1744). 

4 Grrsert, History AND PRACTICE OF THE HicH Court oF CHANCERY (1758). 

5 Battow, Equity (1737). 

6 Francis, Maxims oF Eguity (1728). 

7 Atkins, INQUIRY INTO THE JURISDICTION OF THE CHANCERY IN CAUSES OF 
Inquiry (1695) ; BAcon, ORDINANCES FOR THE BETTER AND MORE REGULAR ADMINIS- 
TRATION OF JUSTICE IN THE CHANCERY (1642) ; BRown, CLERK’s TUTOR IN CHANCERY 
(1688); Brown, Praxis Curt#® CANCELLARL® (1694-95); [Burroucus], 
History oF THE CHANCERY (1726); [BuRRoucHs], LecaL JUDICATURE IN THE 
CHANCERY STATED (1727); Chancery; the Officers and their Duties, Precedents, 
Procedure, Lists of Lord Chancellors, Masters of the Rolls, 1046-1627 (MS., 
c. 1627); CrerK’s AssocrATE (1738); ELLESMERE, PRIVILEDGES AND PREROGATIVES 
oF THE HicH Court oF CHANCERY (1641) ; HistoricaAL EssAy ON THE JURISDICTION 
OF THE Court oF CHANCERY (1735); Paxton, REPORT OF THE STATE OF THE 
OrFIcEes OF THE DerFicreNT MAstTers OF THE HicH Court oF CHANCERY (1725); 
PracTIcAL REGISTER IN CHANCERY (1714); SHORT APOLOGY FoR THE Common Law, 
WITH PROPOSALS FOR REMOVING THE EXPENCE AND DELAY OF EQUITY PROCEEDINGS 


(1731). 
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I propose in this paper to say something of these two defects in 
Blackstone’s treatment of equity. The first defect is not wholly 
unconnected with the second, but the second is by far the more 
important of the two, and is, historically, the more interesting. 


I 


It has been said by Sir Duncan Kerly, in his valuable history 
of equity, that Blackstone makes contradictory statements about 
equity; ° and this criticism has been cited with approval by 
myself and others.® At first sight the criticism appears to be ob- 
viously just. In his first volume, Blackstone says that “ there can 
be no established rules and fixed precepts of equity laid down, 
without destroying its very essence, and reducing it to positive 
law”; *° and, in his third volume, he says that “ equity is a la- 
boured connected system, governed by established rules, and bound 
down by precedents, from which they do not depart, although 
the reason of some of them may be liable to objection.” ** But, 
on reflection, I think that something can be said in defense of 
Blackstone’s consistency. When he is speaking of equity in his 
first volume he is not thinking of equity as a body of rules ad- 
ministered by the court of Chancery. He is thinking of equity 
in the very different sense of a method of interpreting laws in 
accordance with their reason and spirit. This is clear if we look 
at the paragraph which precedes the sentence cited from the first 
volume. It runs as follows: 


“ From this method of interpreting laws, by the reason of them, arises 
what we call equity; which is thus defined by Grotius, ‘ the correction of 
that, wherein the law (by reason of its universality) is deficient.’ For 
since in laws all cases cannot be foreseen or expressed, it is necessary, 
that when the general decrees of the law come to be applied to par- 
ticular cases, there should be somewhere a power vested of defining those 
circumstances, which (had they been foreseen) the legislator himself 
would have expressed. And these are the cases, which according to 
Grotius, ‘lex non exacte definit, sed arbitrio boni viri permittit. ” 1* 


8 Kerty, HistorIcAL SKETCH OF THE EQUITABLE JURISDICTION OF THE COURT 
OF CHANCERY (1890) 177. 

® 1 HotpswortH, History oF ENciisH Law (1923) 468. 11 3 id. 432. 

10 ; Bit. Comm. 62. 12 1 id. 62. 
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Then follows the sentence cited as to the impossibility of laying 
down fixed rules and precepts of equity. Moreover, in a later 
passage in the first volume, Blackstone added to and altered his 
text in his fourth edition, in order to indicate that this use of the 
term equity is not the same as the use of it to mean the body of 
rules administered in the court of Chancery.** In the earlier edi- 


tions he said: 


“ What equity is, and how impossible in its very essence to be reduced 
to stated rules, hath been shown in the preceding section. I shall there- 
fore only add, that there are courts of this kind established for the bene- 


fit of the subject.” 


In the fourth and later editions he said: 


“‘ What equity is, and how impossible in its very essence to be reduced to 
stated rules, hath been shewn in the preceding section. I shall therefore 
only add, that (besides the liberality of sentiment with which our com- 
mon law judges interpret acts of parliament, and such rules of the un- 
written law as are not of a positive kind) there are also peculiar courts 
of equity established for the benefit of the subject.” 


Blackstone was warranted in using the term “equity ” in the 
sense of a reasonable interpretation of law; and he was justified 
in holding that the common law recognized and applied this sort 
of equity. At the beginning of the sixteenth century the Student, 
in the Doctor and Student,* recognized that, by the common law, 
statutes ought to be equitably construed; and he contrasted this 
equity with the equity administered by the chancellor.*° Later 
in that century Plowden, in a long note to the case of Eyston v. 
Studd,** explained how, in the interpretation of statutes, equity 
was employed to give them an enlarged or a restrictive construc- 
tion, in order to make them square with the intent of the legisla- 


18 y Bt. Comm. (Hammond ed. 1890) 199, n. 4. 
14 Sr. Germatn, Doctor AND STUDENT (1523). 
15 “ Of this term equity, to the intent that is spoken of here [i.e. the equity ad- 
ministered by the court of Chancery], there is no mention made in the law of 
England: but of an equity derived upon certain statutes mention is made many 
times, and often in the law of England; but that equity is all of another effect than 
this.” Jd. bk. I, c. XVII. For instances given by the Student of this equitable 
construction of statutes, see ibid. c. XVI. 

16 See Plowd. 459a, 465-68 (1574). 
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ture. It is obvious that for this sort of equity it is, and always 

has been and must be true to say, that “ there can be no estab- 

lished rules and fixed precepts laid down without destroying its 

very essence.” The construction to be placed on a statute de- 

pends on the meaning which, having regard to the part of the 
legal system to which the statute is related, the legislature must 

have intended to be placed upon the words which it has used in 

the particular statute. 

I think, therefore, that Blackstone can be defended from the 
charge of contradicting himself. But it must be admitted that he 
has helped to bring this charge upon himself by a method of 
statement which is not characterized by his usual clarity and ac- 
curacy of expression. In his chapter in the third volume, on the 
equity administered in the court of Chancery, he remarks that he 
has “ formerly touched upon it [equity], but imperfectly,” * 
thus leading the reader to suppose that the equity which he has 
described in connection with the interpretation of statutes is 
much the same thing as the equity administered by the court of 
Chancery which he is now about to describe. And then he in- 
creases the confusion in his succeeding paragraph, in which he 
not only ignores the distinction between the two meanings of the 
term, but even goes so far as to deny that there is any substantial 
distinction in the English legal system between law and equity. 
He says: 


“ Equity then, in it’s true and genuine meaning, is the soul and spirit of 
all law: positive law is construed, and rational law is made, by it. In 
this, equity is synonymous to justice; in that, to the true sense and 
sound interpretation of the rule. But the very terms of a court of equity, 
and a court of Jaw, as contrasted to each other, are apt to confound and 
mislead us: as if the one judged without equity, and the other was not 
bound by any law. Whereas every definition or illustration to be met 
with, which now draws a line between the two jurisdictions, by setting 
law and equity in opposition to each other, will be found either totally 
erroneous, or erroneous to a certain degree.” ** 


After this introduction he proceeds to deliver, as his account of 
the substantive rules of equity, an argument to show that the 
rules administered by the courts of law and equity are substan- 


17 3 BL. Comm. 429. 18 [bid. 429-30, 
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tially the same. With this argument I shall deal later.’° At this 
point we must ask why Blackstone put his account of the equity 
administered by the court of Chancery, and of its relation to law, 
_into this curious form. This brings me to the consideration of 
the second defect in Blackstone’s treatment of equity, and to the 
second part of this paper. 


II 


I do not think that any student of the legal history of the eight- 
eenth century would deny that, in this century of great lawyers, 
Lord Mansfield is by far the greatest. From the time when he 
became Chief Justice in 1756, and during the thirty-two years 
that he held that office, we can trace his influence upon all parts 
of the English legal system. It was an influence directed to the 
work of rationalizing, simplifying, and adapting to modern con- 
ditions, the medley of rules, from all periods of English history, 
which made up the fabric of the law; and it was directed with the 
great learning of a man who was a master both of English law and 
of other systems of law. In many of his attempts to reform the 
law Lord Mansfield failed. The rules were too well settled. But, 
even when he failed, we should do well to remember that the: 
statesmanlike quality of his attempts has in many cases been 
proved by their partial adoption by the reformers of the nine- 
teenth century.” Moreover we must not forget that, besides his 
work for the commercial law of England, he impressed upon the 
law, by the force of his character and his intellect, a liberal and 
progressive, and, to use Sir Frederick Pollock’s words,” a rational 
and ethical character, which stood it in good stead in the changed 
age which was opening at the end of the century. Sir Frederick 
Pollock has said: 


“| . . excellent work was done under this impulse; nor is it correct to 
regard the movement as confined to commercial law, though its most con- 
spicuous effects were certainly in that department. He was a bold man, 
it has been said, who first invented the ‘ common counts.’ The develop- 


19 Infra pp. 11-24. 
20 See 7 HotpswortH, History or EnciisH Law (1925) 23, 45-46, 77-78; cf. 
8 id. 47-48. 
21 PottocKk, Oxrorp LEcTuRES (1890) 28. 
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ment of the so-called equitable actions on the common counts for money 
had and received, and the like, belongs to this period. It is difficult now- 
adays to estimate the saving in costly and hazardous procedure which 
was effected by this introduction. The same spirit was also shown . . . 
in positive legislation.” ** 


One of Lord Mansfield’s failures was his attempt to bring about 
a fusion between the rules of law and equity. Some account of 
this attempt is needed to enable us to understand Blackstone’s 
treatment of equity and its relation to law, because this treatment 
does little more than reproduce, in a connected and literary form, 
the views held by Lord Mansfield and by those judges who had 
come under his influence. Indeed the relation between Lord 
Mansfield’s views and Blackstone’s text is so close that it has 
even been said (wholly without warrant) that Lord Mansfield 
wrote this section of the Commentaries.** If therefore we would 
understand this aspect of Blackstone’s treatment of equity, we 
must, in the first place, examine the views of Lord Mansfield and 
some of his contemporaries upon the relation of law to equity, 
and compare them with Blackstone’s account. In the second 
place, we must ask why the views of Lord Mansfield and Black- 
stone were so decisively rejected by their immediate successors. 
In the third place, we must examine briefly the effects of this re- 
jection upon the future development of English law. 


1. LorD MANSFIELD’s VIEWS AND BLACKSTONE’S REPRODUCTION 
oF THOSE VIEWS 


It is not surprising that the large sane rationalism of the eight- 
eenth century should have been offended by the delays, the ex- 
pense, and the technical complications which resulted from the 
separation of the courts of law and equity, and from the different 
principles upon which they administered justice. A fusion by 
the legislature of the courts of law and equity was too much to 
hope for; but many thought that, in the interest of legal develop- 
ment, and in the interest of the litigant, some fusion of the prin- 
ciples upon which these separate courts administered justice might 
well be effected. Lord Eldon tells us that on one occasion he had 


22 Id. 28-29. 23 See 3 BL. Comm. (Hammond ed. 1890) 604-05. 
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heard Lord Chief Justice De Grey say that “he never liked 
Equity so well as when it was like Law,” and that, on a previous 
day, he had heard Lord Mansfield say that “ he never liked Law 
so well as when it was like Equity.” °* These two statements 
show the direction in which the minds of many persons were 
moving. 

Lord Mansfield had had a large practice in the Chancery while 
Lord Hardwicke was Chancellor; and that the abilities of Lord 
Hardwicke had made a strong impression on his mind is shown 
by his speech in reply to Lord Hardwicke’s son, the then Treas- 
urer of Lincoln’s Inn, which he made on the occasion of his leav- 
ing that Inn to become Chief Justice.*° He was impressed with 
the capacity for expansion possessed by the principles of equity, 
and with their adaptability to modern needs. Therefore he con- 
sidered that no greater service could be done to the law than to 
adopt and apply those principles in the courts of law. This fu- 
sion of legal and equitable principles would, he thought, conduce 
to the ease of the suitor, to the development of legal principles, 
and to the uniformity of that development. Let us look at one or | 
two examples from his decisions and those of the puisne judges 
who had adopted his views. 

In the case of Burgess v. Wheate ** Lord Mansfield laid down 
the general principle “ that the trust is the estate at law in this 
court, and governed by the same rules in general, as all real prop- 
erty is”; ** and from this he deduced the principle that, if a 
cestui que trust died without heirs and intestate, his equitable in- 
terest escheated to the Crown. There was much truth in Lord 
Mansfield’s analysis of the difference between the medieval use 
and the modern trust; ** the one affected only the estate and the 
conscience of the feoffee to uses, while the trust affects the property 


24 See Dursley v. Fitzhardinge Berkeley, 6 Ves. 251, 260 (1801). 

25 “Tf I have had in any measure success in my profession, it is owing to the 
great man, who has presided in our highest courts of Judicature the whole time I 
attended the bar. It was impossible to attend him, to sit under him every day, 
without catching some beams from his light. ... If we can arrogate nothing to 
ourselves, we may boast the school we were brought up in; the scholar may glory 
in his master, and we may challenge past ages to show his equal.” Horimay, 
Lire oF MANSFIELD (1797) 105. 

26 y Eden 177 (1759). 

27 Ibid. at 224. 

28 Ibid. at 217-27. 
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itself. Indeed, his view that the equitable interest ought to 
escheat to the Crown was in substance accepted by the legisla- 
ture in 1884.”° But there can be no doubt that the Chancellor 
and the Master of the Rolls were right in their dissent from Lord 
Mansfield’s views. There could be no escheat if there was a legal 
tenant of the land. The trustee was the legal tenant of the land, 
and so it could not escheat. The fact that he was trustee could not, 
qua a stranger to the trust, such as the Crown, displace the fact 
that he was the legal tenant of the land.*° In the case of Eaton v. 
Jaques,** Lord Mansfield held that, when a term was assigned to 
a mortgagee, and the mortgage was forfeited at law, the landlord 
could not bring an action at law against the mortgagee, but should 
sue the mortgagor. In other words he gave legal effect to the 
mortgagor’s equity of redemption. ‘“ To do justice between men,” 
he said, “it is necessary to understand things as they really are, 
and construe instruments according to the intent of the parties.” ** 
In many cases Lord Mansfield gave a wide extension to the action 
for money had and received. Thus in Clarke v. Shee * he said, 
“ This is a liberal action in the nature of a bill in equity; and if, 
under the circumstances of the case, it appears that the defend- 
ant cannot in conscience retain what is the subject-matter of it, 
the plaintiff may well support this action.” ** These views were 
followed by some of the puisne judges. It is clear from the 
case of Straton v. Rastall* that Buller, J., thought that the 
remedial operation of this action might be made coéxtensive with 
the remedial operation of a bill in equity. The action, he said, 
“was extended on the principle of its being considered like a bill 
in equity. And therefore, in order to recover money in this form 
of action, the party must shew that he has equity and conscience 


29 InTesTATES Estates Act, 47 & 48 Vict. c. 71 (1884). 

80 Eden at 250-51. 

31 2 Doug. 455 (1780), disapproved by Lord Kenyon in Westerdell v. Dale, 
7 T. R. 306, 312 (1797). See the remarks of Dallas, C. J., in Williams v. Bosanquet, 
1 Brod. & B. 238, 263 (1819). 

32 2 Doug. at 460. Note that the only cases cited by Lord Mansfield are two 
equity cases reported by Vernon. Sparkes v. Smith, 2 Vern. 275 (1692); Pilkington 
v. Shaller, 2 Vern. 374 (1700). 

88 1 Cowp. 197 (1774). 

34 Ibid. at 199-200 (1774). See infra pp. 21-24 for the later history of this 
action, and the way in which Lord Mansfield’s ideas on the subject were modified. 

85 2 T. R. 366 (1788). 
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on his side, and that he could recover in a Court of Equity.” * 
The same judge said in his dissenting judgment in the case of 
Master v. Miller," “Let us recollect . . . that the common law 
of the land is the birthright of the subject, under which we are 
bound to administer him justice, without sending him to his writ 
of subpoena, if he can make that justice appear.” ** In the case 
of Winch v. Keeley,®® Ashhurst, J., said, “ It is true that formerly 
the Courts of law did not take notice of an equity or a trust .. . 
but of late years, it has been found productive of great expense to 
send the parties to the other side of the Hall; wherever this Court 
have seen that the justice-of the case has been clearly with the 
plaintiff, they have not turned him round upon this objection. 
Then if this Court will take notice of a trust why should they not 
of an equity? ” *° On these grounds the court proceeded to rec- 
ognize the purely equitable title of an assignee of a chose in 
action. There are other decisions of the court of King’s Bench 
based upon similar principles. Thus, a married woman was al- 
lowed to be sued separately; ** and an agreement for a lease was 
treated as equivalent to a lease.** It was this current of authority, 
initiated by Lord Mansfield, which inspired Blackstone’s treat- 
ment of equity and his views as to its relation to the law. 
Blackstone owed much to Lord Mansfield. When Lord Mans- 
field was Sir William Murray and Solicitor-General he had sug- 
gested to Blackstone, who had failed to become Regius professor 
of civil law at Oxford because the Duke of Newcastle was sus- 
picious of his political views, the project of giving lectures there 
on English law. Those lectures had made Blackstone the first 
Vinerian professor of English law at Oxford, and they were the 
basis of the Commentaries which have given him his enduring 
title to fame. The Commentaries show that he was ready to 


86 at 370. 

87 4 T. R. 320 (1791). 

88 Ibid. at 344. 

89 : T. R. 619 (1787). 

40 Jbid. at 622-23. 

41 Corbett v. Poelnitz, 1 T. R. 5 (1785), overruled by Lord Kenyon in Marshall 
v. Rutton, 8 T. R. 545 (1800). “... how [can] any power short of that of the 
Legislature . . . change that, which by the common law of the land is established 
as the course of judicial proceedings.” IJbid. at 547. 

42 Weakly v. Bucknell, 1 Cowp. 473 (1776), not followed in Doe d. Coore v. 
Clare, 2 T. R. 739 (1788). 
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adopt Mansfield’s views and reasoning on many matters. He 
dissented, it is true, from his views as to the status of the rule in 
Shelley’s Case.** But, if we compare the views which he expressed 
in his Commentaries, with the views which he expressed in the 
lectures ** which he had written before Lord Mansfield became 
Chief Justice, we can see that in his treatment of commercial law,*° 
and in his treatment of the doctrine of consideration,** as well as 
in his treatment of equity, he accepted and incorporated into his 
book the reasoning and the results of the decisions of Lord Mans- 
field and of the judges who agreed with Lord Mansfield. 
Blackstone’s treatment of equity in the Commentaries is very 
different from his treatment of it in his lectures. The lectures 
were written three or four years before Lord Mansfield had be- 
come Chief Justice. The Commentaries were written when he had 
been at least nine years on the bench. In the lectures he gives 
a meagre account of the chief topics of equitable jurisdiction, to- 
gether with a fuller account of the practice and procedure of the 
court of Chancery.*’ In the Commentaries, to his account of 


43 Perrin v. Blake, 1 W. Bl. 672 (1769). Blackstone’s judgment is printed in 
1 Harc. Law Tr. (1786) 488-510. 

44 There is a MS. copy of these lectures in All Souls College Library which was 
made in 1761-62; see notes at the end of the fourth lecture. It is contained in 
thirty-five small quarto volumes; the division into volumes is arbitrary —in many 
cases one volume ends and the next begins in the middle of a sentence. On an 
average there are some eighty pages to a volume; they are probably a transcript 
from a good shorthand note. There are two other MSS. of Blackstone’s lectures 
in the Law Society’s library. One is a transcript by Thomas Bevers of the lec- 
tures of 1753, the first course which Blackstone ever gave. The other claims to be 
Blackstone’s own copy, but I think that for many reasons this claim cannot be 
substantiated. 

45 In vol. 13 of the All Souls MS., after explaining that the assignability of 
bills of exchange and promissory notes is due to the custom of the merchants, he 
says, “ In England such custom in cases of commerce is sufficient warranty, so that 
knowledge of these things would be much easier learnt on the royal exchange than 
in the courts of Westminster Hall.” This remark does not occur in the correspond- 
ing chapter of the Commentaries. See 2 Bt. Comm. 30. The obvious explanation 
is that when the CoMMENTARIES were written Lord Mansfield had been several 
years on the bench. 

46 In the Commentaries, Blackstone adopts Lord Mansfield’s view as to con- 
sideration. 2 Bt. Comm. 445-46. But there is no hint of these views in vol. 13 of 
the All Souls MS. lectures. 

47 Vols. 22, 23 of the All Souls MS. The part of the MS. dealing with the chief 
topics of equitable jurisdiction is printed in the Note appended to this article, infra 
Ppp. 28-32. 
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the practice and procedure of the court of Chancery, he prefixes 
what is, in effect, a summary of the views of Lord Mansfield and 
the other judges who agreed with him. In outline it runs as 
follows: ** 

Equity does not exist, as some think, to abate the rigour of the 
law. There are many hard cases for which equity gives no re- 
lief; for example, the rule that the father cannot succeed as heir 
to his son. It is not true to say that equity interprets rules ac- 
cording to their spirit and law according to their letter. Both law 
and equity interpret these rules according to their spirit. Courts 
of law can relieve against fraud and accident as well as courts of 
equity; and, though trusts are the peculiar property of equity, 
yet “there are other trusts, which are cognizable in a court of 
law; as deposits, and all manner of bailments; and especially that 
implied contract . . . of having undertaken to account for money 
received to another’s use, which is the ground of an action on the 
case almost as universally remedial as a bill in equity.” *® Courts 
of equity are bound by precedents as much as courts of law, so 
that equity is as much a “ laboured connected system” as the 
common law. Whatever was the case in the past, today law and 
equity are both artificial systems. The suggestion, made in every 
bill in equity, that the plaintiff has no remedy at common law, is a 
relic of the past. 


“He, who should from thence conclude, that no case is judged of in 
equity where there might have been relief at law, and at the same time 
casts his eyes on the extent and the variety of the cases in our equity- 
reports, must think the law a dead letter indeed. The rules of property, 
rules of evidence, and rules of interpretation in both courts are, or should 
be, exactly the same: both ought to adopt the best, or must cease to be 
courts of justice.” °° 


Having thus demonstrated the essential similarity of the rules 
of law and equity, Blackstone is conscious of the fact that he 
may be thought to have proved too much. These rules were ob- 


48 3 BL. Comm. 429-42. 
49 Ibid. 432. This does not appear in the lectures; on the contrary, Blackstone 
there said of them that they are the creatures of courts of equity, and cognizable 
nowhere else. See Note, infra pp. 28-32. 

50 3 Bi. Comm. 434; cf. Note, infra pp. 28-32, 
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viously dissimilar. They were administered in different courts, 
by means of a different procedure, and in a wholly different in- 
tellectual atmosphere. He attempts to deal with this difficulty in 
the following paragraph, which is historically very interesting, be- 
cause it is a literary and explicit statement of the theory under- 
lying the decisions of Lord Mansfield and the judges who had 
adopted his views: 


“‘ Such then being the parity of law and reason which governs both spe- 
cies of courts, wherein (it may be asked) does their essential difference 
consist? It principally consists in the different modes of administering 
justice in each; in the mode of proof, the mode of trial, and the mode 
of relief. Upon these, and upon two other accidental grounds of juris- 
diction, which were formerly driven into those courts by narrow decisions 
of the courts of law, — viz. the true construction of securities for money 
lent, and the form and effect of a trust or second use; upon these main 
pillars hath been gradually erected that structure of jurisprudence, 
which prevails in our courts of equity, and is inwardly bottomed upon 
the same substantial foundations as the legal system which hath hitherto 
been delineated in these commentaries; however different they may 
appear in their outward form, from the different taste of their archi- 
tects.” 


2. WHy WERE THE ViEws OF LorD MANSFIELD AND 
BLACKSTONE REJECTED? 


The passage from Blackstone which has just been cited shows 
clearly the fallacy of the premises upon which the views of Lord 
Mansfield were based. In the first place, both Lord Mansfield 
and Blackstone ignored the fundamental difference between the 
point of view of the courts of law and the courts of equity, which 
is apparent from the very earliest period in the history of the 
equity administered by the court of Chancery. Equity, from the 
first, had always acted in personam.®* It always took all the cir- 


51 3 BL. Comm. 436-37. 

52 “ Doctor. But in case where a subpoena lieth, to whom shall it be directed, 
whether to the judge or the party? Student. It shall never be directed to the 
judge, but to the party plaintiff or his attorney; and thereupon an injunction com- 
manding them by the same, under a certain pain therein to be contained that he 
proceed no further at the common law, till it be determined in the king’s chan- 
cery, whether the plaintiff had title in conscience to recover, or not.” St. GERMAIN, 
Doctor anv Stupent, bk. I, c. XVII. 
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cumstances of the case and the conduct of the parties into con- 
sideration; and its remedies were, for that reason, always discre- 
tionary. The courts of law gave, as they were bound to give, the 
judgment to which the parties were entitled, taking into considera- 
tion only the facts pleaded and proved by the evidence given to 
them. They could not travel out of the record.** In the second 
place, both Lord Mansfield and Blackstone underrated the effect 
upon substantive rules of the working, for several centuries, of 
the differences “ in the mode of proof, the mode of trial, and the 
mode of relief.” These procedural differences had accentuated 
the fundamental difference between law and equity. They had 
thus given rise to many substantial differences, which tended to | 
grow more fundamental, as the variant effects of the two pro- 
cedures were worked out in detail. 

At the time of Lord Mansfield and Blackstone the rules of the 
common law were, for the most part, fixed in their final form, and 
the rules of equity were fast ceasing to be fluid. In the sixteenth 
century, when the rules of the common law were still fluid, and 
the rules of equity were still more so, it was possible that changes 
in common law rules, which made a recourse to equity no longer 
necessary, would enlarge the jurisdiction of the common law courts 
and curtail the jurisdiction of the court of Chancery. This was 
not possible in the middle of the eighteenth century. The fact 
that the common law courts were prepared to recognize trusts or 
equities of redemption, and the fact that they were prepared to 


53 Of this Blackstone was aware, as shown by a passage in the lectures, which 
is not reproduced in the Commentarirs. See Note, infra pp. 28-32. 

54 Thus the development by the common law of the action of assumpsit made 
unnecessary much of the jurisdiction which, in the Middle Ages, equity had exer- 
cised over contracts. 1 HoxtpswortH, History or EnciisH Law 456; 5 id. 321-22. 
Similarly, the admission of assumpsit on a quantum meruit rendered unnecessary a 
certain class of applications to the Chancellor. 3 id. 447; Ames, LECTURES ON 
Lecat History (1913) 156. Hobart, C. J., was reported to have said that the 
cestui que trust could recover damages in an action on the case against his trus- 
tees. See Jevon v. Bush, 1 Vern. 344 (1685). But North, C. J., said in Barnardis- 
ton v. Soame, 6 How. St. Tr. 1070, 1098 (1674), that “ no action upon the case will 
lie for the breach of a trust, because the determination of the principal thing, the 
trust, does not belong to the common law, but to the court of Chancery.” Hobart 
was evidently trying to act on Fairfax’s view, endorsed by Blackstone, 3 BL. 
Comm. 52, that there would not have been so much need for the chancellor’s 
equity if a proper extension had been given to actions on the case. Y. B. Pasch, 


21 Epw. IV, f. 23, pl. 6 (1482). 
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give a large extension to the action for money had and received, 
could have no effect on the jurisdiction of the court of Chancery. 
Lord Eldon was very explicit on this matter. Dealing with an 
alteration in the law of pleading which enabled a lost deed to be 
pleaded without making profert of it, an alteration which obviated 
the need for applications to equity to restrain the adverse party 
from taking advantage of the absence of profert, he said: 


“ T am quite sure, Lord Thurlow’s opinion was, that courts of law, prop- 
erly if you please, taking upon themselves to do that by new forms of 
pleading, which they had never before done, as dispensing with profert, 
or permitting the averment of a consideration not in the body of the 
deed, could not destroy the ancient jurisdiction of this court in matters 
of that nature. That unquestionably was his opinion. ... It is not 
possible to maintain that the ancient jurisdiction is destroyed by the 
courts of law for the first time taking cognizance of that subject.” °° 


The reasons which Lord Eldon gave for this view go to the root 
of the matter, and show why the chancellors rejected the possibil- 
ity of a fusion of law and equity in the manner supported by Lord 
Mansfield and Blackstone. Dealing with this same question of 
the effect of the change in the common law rules as to profert,”® 
he pointed out that the change was made by Lord Mansfield “ on 
the supposition that he did no more than was constantly done in 
courts of equity.” °’ But: 


“‘ Speaking with all the deference due to Lord Mansfield, it does not 
appear to me that he exactly recollected what a court of equity would do 
in such a case; because there is a mighty difference between simply pro- 
ducing an instrument, and producing it in answer to a bill of discovery, 
where the defendant has an opportunity of accompanying the production 
with a statement of everything which is necessary to protect him from its 
consequences.” °° 


55 Bromley v. Holland, 7 Ves. 3, 20-21 (1802) ; cf. Toulmin v. Price, 5 Ves. 235, 
238-39 (1800), where Lord Eldon said, “ Lord Thurlow had a case (Atkinson v. 
Leonard 3 Bro. C. C. 218) before him, in which it was contended, that therefore, 
[ice. because the courts of law had lately allowed a man to declare on a lost bond] 
it was [not] necessary to come into Equity in such a case: but Lord Thurlow said, 
it was new to him, that there was such a mode of declaring at law without profert 
. . . 3 but he held, that it would not take away the jurisdiction, that has so long 
prevailed in Equity.” 

56 Prince of Wales v. Earl of Liverpool, 1 Swans. 114 (1818). 

57 Ibid. at 120. 58 Tbid. 
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In fact, the hasty adoption of equitable rules by the courts of 
common law, without the safeguards with which equity hedged 
those rules about, actually caused applications to courts of equity 
for protection against the consequences of the rules thus adopted 


by these courts. 


“Many doctrines have been introduced into courts of law on a supposed 
analogy to the practice in equity, but without the guards with which 
equity surrounds the case; as in the instance of dispensing with profert, 
no man can enter this court without guarding his entrance by sanctions 
which the courts of law cannot impose; and it happens whimsically 
enough, that there are cases in which courts of law, proceeding on the 
principle of giving a remedy because one might be obtained in equity, 
have compelled the party to resort to equity for protection against that 
practice at law.” 


On the same principle it was pointed out by Lord Eldon that the 
admission, in 1789, in the case of Pasley v. Freeman,” of a com- 
mon law action for deceit, could not oust the equitable jurisdiction 
in cases of fraud; and that it would be unjust if it did so, because 
the equitable relief was accompanied by safeguards which made it 
fairer to the defendant than the common law remedy: 


“ A Defendant in this Court has the protection arising from his own con- 
science in a degree, in which the law does not affect to give him protec- 
tion. If he positively, plainly, and precisely, denies the assertion, and 
one witness only proves it as positively, clearly, and precisely, as it is 
denied, and there is no circumstance, attaching credit to the assertion 
overbalancing the credit due to the denial, as a positive denial, a Court 
of Equity will not act upon the testimony of that witness. Not so at 
Law. There the Defendant is not heard. One witness proves the case; 
and, however strongly the Defendant may be inclined to deny it upon 


oath, there must be a recovery against him.” ** 


The common law judges were conscious of the truth of these facts. 
They realized that they had not got the machinery for dealing 
with personal equities which may arise from trusts and other mat- 
ters falling under the jurisdiction of the court of Chancery. They 
therefore agreed with the Chancellor that the established bounda- 


59 Tbid. at 124. 61 Evans v. Bicknell, 6 Ves. 173, 184 (1801). 


60 3 T.R. 51. 
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ries between the courts of law and equity must be maintained. 
The clearest statement of this point of view was made by Lord 
Kenyon, C. J., in the case of Bauerman v. Radenius.* He said: 


“ Our courts of law only consider legal rights: our courts of equity have 
other rules, by which they sometimes supersede those legal rules, and in 
so doing they act most beneficially for the subject. We all know, that if 
the courts of law were to take into their consideration all the jurisdiction 
belonging to courts of equity, many bad consequences would ensue. 
To mention only the single instances of legacies being left to women who 
may have married inadvertently: if a court of law could entertain an 
action for a legacy, the husband would recover it, and the wife might be 
left destitute: but if it be necessary, in such a case, to go into equity, that 
court will not suffer the husband alone to reap the fruits of the legacy 
given to the wife; for one of its rules is, that he who asks equity must 
do equity, and in such a case they will compel the husband to make a 
provision for the wife before they will suffer him to get the money. I 
exemplify the propriety of keeping the jurisdictions and rules of the dif- 
ferent courts distinct by one out of a multitude of cases that might be 
adduced. If the parties in this case had gone into equity, and that court 
had directed an issue to be tried, they might have modified it in any way 
they thought proper. One of the rules of a court of equity is, that they 
cannot decree against the oath of the party himself on the evidence of 
one witness alone without other circumstances: but when the point is 
doubtful, they send it to be tried at law, directing that the answer of the 
party shall be read on the trial; so they may order that a party shall not 
set up a legal term on the trial, or that the plaintiff himself should be 
examined; and when the issue comes from a court of equity, with any of 
these directions, the courts of law comply with the terms on which it is 
so directed to be tried. By these means the ends of justice are attained, 
without making any of the stubborn rules of law stoop to what is sup- 
posed to be the substantial justice of each particular case; and it is wiser 
so to act, than to leave it to the judges of the law to relax from those 
certain and established rules by which they are sworn to decide.** 


This reasoning was accepted by the judges in the nineteenth 
century, when they were faced by the problem of interpreting sec- 


62 See, e.g., Goodtitle d. Jones v. Jones, 7 T. R. 43, 46 (1796); Marshall v. 
Rutton, 8 T. R. 545, 547 (1800) ; Tucker v. Tucker, 4 B. & Ald. 745, 748-49 (1833) 
(argument by Erle to which the court assented). 

63 » T. R. 663 (1798). 

64 Jbid. at 667-68. 
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tion 83 of the Common Law Procedure Act of 1854,°° which had 
given the courts of common law power to give effect to certain 
equitable defenses. In 1855, in the case of Wodehouse v. Fare- 
brother,°* Lord Campbell, C. J., explained that these sections only 
applied when the equitable defense was such that a plaintiff set- 
ting it up could have got an absolute and perpetual injunction 
against the action at law. If the defense was such that the plain- 
tiff could only have got a temporary or a conditional injunction it 
could not be pleaded, because no common law judgment would 
meet the case. When it was necessary to plead such a defense the 
only way of doing justice to the parties was by means of a suit in 
equity, and by a decree of a kind which only the courts of equity 
had power to pronounce. “ We cannot enter into equities and 
cross equities; we should often be without means to determine 
what are the fit conditions on which relief should be given.” ” 
Two years later, in the case of Gee v. Smart,** Coleridge, J., laid 
down the same principle. He said: 


“ The question is, however, whether this is such a plea as, under the 83d 
section of The Common Law Procedure Act, 1854, we are authorized to 
receive. And several cases have decided that, to make it such, the facts 
it discloses must entitle the defendant to an absolute and perpetual in- 
junction against the judgment which the plaintiff might otherwise have 
obtained at law. If our common law judgment on the plea for the 
defendant will not do final justice between the parties, but the plea is in 
the nature of a bill in equity, calling upon the Court for that sort of con- 
ditional and manifold award which is in the nature of a decree in equity, 
and not a judgment made at law, we cannot entertain it, because we 
have no authority to pronounce, or machinery to enforce, such an 
award.” 


If these principles still held good in 1855, they were still more true 
of the unreformed common law of the middle of the eighteenth 
century; and they afford an abundant justification for the rejec- 
tion of Lord Mansfield’s views by the judges and chancellors of 
the latter part of that century. 

And I think that it may be maintained that, in the then existing 


65 17 & 18 VIcT. c. 125. 68 8 E. & B. 313 (1857). 
66 5 E. & B. 277. 69 Jbid. at 319. 
87 Ibid. at 290. 


by! 


BLACKSTONE’S TREATMENT OF EQUITY 19 


condition of the procedure of the courts of law and equity, the 
separation of law and equity was necessary for both. On the one 
hand, the common law system of procedure, pleading, and evi- 
dence fitted it to deal only with single issues defined by the plead- 
ing of the parties, and made it quite unable to deal with those ques- 
tions of the personal conduct of the parties upon which the 
decisions of the chancellors were based. On the other hand, all 
equitable interference with the law must, as was long ago pointed 
out in the Doctor and Student, be based upon a correct apprecia- 
tion of the law applicable to the particular case.“° If conflicts 
between the courts of law and equity, as to what the law was, 
were to be avoided, if the equitable modifications of the law were 
to be saved from starting from false premises, it was advisable 
that the courts of law should be able to lay down the law applicable 
to the particular case or cases stated by the court of Chancery in 
the manner described by Lord Kenyon."* This separation of 
law and equity was needed if equity, by means of its more flexible 
procedure, was to be able to modify and supplement the legal 
rights of the parties in accordance with its ideas of justice, and, at 
the same time, to avoid the danger of evolving a set of equitable 
rules and principles which directly contradicted the rules of the 
common law. Paradoxical as it may appear, the preservation of 
the boundaries of the jurisdiction of the separate courts of law 
and equity was, in the then existing circumstances, necessary to 
preserve the free and the harmonious development both of law and 
of equity. 

That was the opinion of Lord Hardwicke. In his letter to Lord 
Kames he gave good reasons for agreeing with Bacon’s view, that 
it was better that the jurisdictions of the courts of law and equity 
should be separate. He said: 


“T agree that, in considering this point upon different principles, there 
is room for different determinations. All the arguments drawn from the 
ease and convenience of the suitors, the preventing vexation and delay, 
and saving of expense, seem to conclude for uniting them in the same 
court. On the other hand, the arguments drawn from the necessity, or 
utility, of preserving the rules of law entire, and not leaving it in the 


70 “ Conscience must always be grounded on the law.” Bk. I,c. XXVI. “To 
search conscience upon any case of the law it is in vain, but where the law in the 
same case is perfectly known.” Bk. II, Introduction. 71 Supra p. 17. 
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power of the judges to re-mould and vary those rules at discretion, by 
insensibly blending law and equity together, hold for keeping them 
divided. These reasons regard the constitution of the government, and 
have always appeared to me to outweigh the others. ... My Lord 


Bacon says, Si fiat commixtio jurisdictionum, arbitrium tandem legem 
272 


trahet, and I think I have in some instances seen that effect produc 


And to this view Lord Kenyon assented. In the case of Bayerman 
v. Radenius he said: 


“T have been in this profession for more than 40 years, and have prac- 
tised both in courts of law and equity; and if it had fallen to my lot to 
form a system of jurisprudence, whether or not I should have thought it 
advisable to establish two different courts with different jurisdictions, 
and governed by different rules, it is not necessary to say. But, influ- 
enced as I am by certain prejudices that have become inveterate with 
those who comply with the systems they found established, I find that in 
these courts proceeding by different rules, a certain combined system of 
jurisprudence has been framed most beneficial to the people of this coun- 
try, and which I hope I may be indulged in supposing has never yet 
been equalled in any other country on earth.” ™* 


The adoption of the contrary view, in the form advocated by Lord 
Mansfield and Blackstone, and under the existing procedural con- 
ditions, would have thrown into confusion both the common law 
and equity. It would have made the administration of equity very 
difficult because it would have made the rules both of law and 
equity uncertain; and it would therefore have retarded the 
growth of settled principles of equity. Bentham in a passage of 
his Comment on the Commentaries,"* which Mr. Everett rightly 
thinks refers to Lord Mansfield, and I think refers more espe- 
cially to his attempt to fuse the rules of law and equity, makes the 
best criticism of this attempt which has ever been made. Ben- 


72 2 YorKeE, Lire or HarpwIcKE (1913) 553; Bacon’s view is to be found in the 
De Avucumentis, bk. VIII, c. III, Aph. 45: “ Apud non-nullos receptum est, ut 
jurisdictio quae decernit secundum aequum et bonum, atque illa altera quae pro- 
cedit apud jus strictum, iisdem curiis deputentur; apud alios autem, ut diversis. 
Omnino placet curiarum separatio. Neque enim servabitur distinctio casuum, si 
fiat commixtio jurisdictionum; sed arbitrium legem tandem trahet.” 

73 7 T. R. 663, 667 (1798). 

74 BentHaM, A COMMENT ON THE COMMENTARIES (Everett ed. 1928) 214; 
cf. id. Introduction 24. 
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tham in his early days much admired Mansfield,” indeed this is 
almost the only point in which he agreed with Blackstone. But 
his dislike for judge-made law, which often led him into error, on 
this occasion made him a very sound critic. In spite of his admira- 
tion for all Mansfield’s great gifts and great services to the law, 
he unhesitatingly condemns this attempt to reform the law from 
the bench. He says: 


“ Should there be a judge who, enlightened by genius, stimulated by zeal 
to the honest work of reformation, sick of the caprice, the delays, the 
prejudices, the ignorance, the malice, the fickleness, the suspicious in- 
gratitude of popular assemblies, should seek with his sole hand to ex- 
punge the effusions of traditionary imbecility, and write down in their 
room the dictates of pure and native justice, let him but reflect that par- 
tial amendment is bought at the expense of universal certainty; that 
partial good thus purchased is universal evil; and that amendment from 
the Judgment seat is confusion.” 


Perhaps the best concrete illustration of the justice of Ben- 
tham’s criticism is the confusion which has resulted from the 
attempt made by Lord Mansfield, and by some of the other 
judges who thought with him, to extend the action for money had 
and received."® We have seen that they considered that the reme- 
dial scope of the action ought to be coéxtensive with that of a bill 
in equity,” and that Blackstone agreed with them, though he 
stated the case a little more cautiously when he said that the scope 
of the action was “almost as universally remedial as a bill in 
equity.” ** Now, it is true that that action gave a flexible remedy 
in a number of cases which called for a legal remedy; *° and it is 
true that, because it did this, it obviated the necessity for the inter- 
ference of equity. This fact is illustrated by the case of Rogers v. 
Ingham,” in which a suit in equity was brought to recover money 
paid under a mistake of law. James, L. J., said: 


75 “ From the first morning on which I took my seat on one of the hired boards 
that slid from under the officers’ seats in the area of the King’s Bench . . . at the 
head of the gods of my idolatry, had sitten the Lord Chief Justice.” 1 BENTHAM, 
Works (1843) 247. 

76 For a learned and instructive article on this topic, see Hanbury, The Re- 
covery of Money (1924) 40 L. Q. Rev. 31. 

77 Supra p. 9. 79 See supra pp. 9-10. 

78 Supra p. 12. 80 3 Ch. D. 351 (1876). 
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“ Really when it is treated as the common case of money paid to B. under 
a mistake, the law on the subject was exactly the same in the old Court 
of Chancery as in the old Courts of Common Law. There were no 
more equities affecting the conscience of the person receiving the money 
in one Court than in the other Court, for the action for money had and 
received proceeded upon equitable considerations.” ** 


But, as was pointed out in that case, the remedial scope of the 
action was by no means the same as the remedial scope of a bill 
in equity. Equity would sometimes relieve, even when a payment 
had been made under a mistake in law, if there was any equitable 
ground for such relief, for example, if there was a fiduciary rela- 
tion between the parties, which made it inequitable for the party 
who had received the money to retain it.** 

This difference between law and equity was due to the fact 
that Lord Mansfield’s successors refused to give to the action the 
wider scope which he claimed for it. Here, as in other branches of 
the law, they returned to the historical basis of the form of action; 
and, because it was a form of assumpsit, they enquired whether, in 
the circumstances, it was possible for the law to imply a promise. 
No doubt the law was prepared to imply a promise in a large num- 
ber of cases. As Parke, B., said in Kelly v. Solari: 


“ T think that where money is paid to another under the influence of a 
mistake, that is, upon the supposition that a specific fact is true, which 
would entitle the other to the money, but which fact is untrue, and the 
money would not have been paid if it had been known to the payer that 
the fact was untrue, an action will lie to recover it back, and it is against 
conscience to retain it; though a demand may be necessary in those cases 
in which the party receiving may have been ignorant of the mistake.” ** 


That is, the law will imply a promise in those cases in which there 
is a mistake of fact of which the party receiving the money is 
aware, or in those cases in which there has been a mistake of fact 
of which the party receiving the money has been apprised by the 
demand of the payer, because in both these cases it is unconscien- 
tious of the receiver to keep the money. But the unconscientious- 


81 at 355. 
82 See opinions of James, L. J., ibid. at 355-56, and of Mellish, L. J., ibid. 


at 357. 
88 go M. & W. 54, 58 (1841). 
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ness is a conclusion from the fact that the payment is made under 
a mistake of fact; and it is from the payment under the mistake of 
fact that the law will imply a promise to pay. Payment under a 
mistake of fact is not, as Lord Mansfield thought, merely a par- 
ticular instance of a general principle that any unconscientious 
receipt of money gives a claim to its repayment.** 

In the case of Banque Belge v. Hambrouck,” Atkin, L. J., 
pointed out that it did not follow, “that every person who can in 
equity establish a right to have his money or the proceeds of his 
property restored to him, can, as an alternative, bring an action 
against the person who has been in possession of such money or 
proceeds for money had and received.” ** That that is true is 
illustrated by the case of Sinclair v. Brougham.®*" The short facts 
of this case are as follows: A building society had carried on a 
banking business. This banking business was ultra vires the soci- 
ety. Therefore the contracts between the depositors in the bank 
and the society were void. It followed that no promise on the part 
of the society to repay the money could be implied, and that there- 
fore no action lay for money had and received.** But the plain- 
tiffs got relief in equity by a tracing order, an order directed to as- 


84 Thus in Moses v. Macfarlan, 2 Burr. 1012 (1760), Lord Mansfield, C. J., 
said, “ In one word, the gist of this kind of action is, that the defendant, upon the 
circumstances of the case, is obliged by ties of natural justice and equity to refund 
the money.” Lord Sumner said in Sinclair v. Brougham, [1914] A. C. 398, 455-56, 
“With whatever complacency, the Court of King’s Bench might regard the views 
expressed in Moses v. Macferlan, protests were very early made against it in the 
Common Pleas ... in Miller v. Atlee Pollock, C. B., bluntly declared the notion 
that the action for money had and received was an equitable action to be ‘ ex- 
ploded,’ and Parke B., sitting by him, did not say him nay. ... There is now no 
ground leit for suggesting as a recognizable ‘ equity ’ the right to recover money in 
personam merely because it would be the right and fair thing that it should be 
refunded to the payer.” 

85 [1921] 1 K. B. 321. 

86 [bid. at 333. 

87 [1914] A. C. 398. 

88 “Tt has been settled . . . that an ultra vires borrowing by persons affecting 
to act on behalf of a company or other statutory association does not give rise to 
any indebtedness either at law or in equity on the part of such company or associa- 
tion. It is not, therefore, open to the House to hold that in such a case the lender 
has an action against the company or association for money had and received. To 
do so would in effect validate the transaction so far as it embodied a contract to 
repay the money lent. The implied promise on which the action for money had 
and received is based would be precisely that promise which the company or asso- 
ciation could not lawfully make.” Ibid. at 440, per Lord Parker. 
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certain what part of the assets of the society represented the 
money of the depositors and could therefore be followed and 
claimed by them. The case thus showed that the principles and 
machinery peculiar to courts of equity enabled them to give relief 
in circumstances in which no relief could have been given in a 
common law action for money had and received. 

The “ well meaning sloppiness of thought,” which, in the opin- 
ion of Scrutton, L. J., has characterized the action for money had 
and received,* is largely due to the attempt of Lord Mansfield to 
make its scope coéxtensive with what he imagined to be the scope 
of a bill in equity. The Lord Justice’s phrase would have de- 
lighted Bentham; and the large number of cases in which a suc- 
cession of learned judges have endeavoured to define the scope of 
this action is the best proof of the truth of Bentham’s aphorism 
that “amendment from the Judgment seat is confusion.” 

We must now examine the effect of the rejection of Lord Mans- 
field’s and Blackstone’s views upon the future development of the 
English law. 


3. THE RESULTS OF THE REJECTION OF LoRD MANSFIELD’S 
AND BLACKSTONE’S VIEWS 


The judges who rejected the views of Lord Mansfield and 
Blackstone would not have disagreed with Blackstone’s statement 
that, “‘ there cannot be a greater solecism, than that in two sover- 
eign independent courts established in the same country, exercis- 
ing concurrent jurisdiction, and over the same subject-matter, there 
should exist in a single instance two different rules of property, 
clashing with or contradicting each other.” *° But they dif- 
fered entirely from Lord Mansfield and Blackstone as to the best 
means of avoiding this solecism. Their solution of the problem 
of the relation of law to equity was not a fusion, but a partner- 
ship, based upon a division of the jurisdiction of the court of 
Chancery under the well known three heads of auxiliary, concur- 
rent, and exclusive. That classification, implicit in the equitable 
jurisdiction all through the eighteenth century, was made ex- 
plicitly by Fonblanque in his Treatise of Equity, which was pub- 


89 See Holt v. Markham, [1923] 1 K. B. 504, 513. 90 3 BL. Comm. 441. 
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lished in 1820.° The principles of equity coming under these 
three heads were so developed that a conflict between the rules 
of law and equity was avoided. There was no doubt a conflict 
between the rights and duties of citizens as defined by the rules 
of law and equity: there was no conflict between the rules them- 
selves. As Maitland put it, “ Equity had come not to destroy the 
law, but to fulfil it. Every jot and every tittle of the law was to be 
obeyed, but when all this had been done something might yet be 
needful, something that equity would require.” °** Something, that 
is, which equity would require of all citizens, either in order to 
help the administration of the law, or in order to enforce duties or 
protect rights which were outside the ken of the common law. 
The rules of equity operated not on the law, but in personam on 
the litigants who came before the court of Chancery. 

This distinction has always appeared to be something of a 
quibble to laymen. Palgrave said: 


“It must appear a singular anomaly to a foreigner when he is informed 
that our English tribunals are marshalled into opposite, and even, hostile 
ranks: guided by. maxims so discrepant that, the title which enables the 
Suitor to obtain a decree without the slightest doubt or hesitation if he 
files a bill in equity, ensures a judgment against him should he appear as 
Plaintiff in a declaration at common law.” ** 


And a similar view was taken by Bethell, the future Lord West- 
bury, when he was surveying the English legal system from the 
point of view, not of an English lawyer, but of a student of juris- 
prudence.** Nevertheless the correctness of Maitland’s assertion 
that there was little conflict between the actual rules of law and 
equity is proved by the small effect of the provision of the Judica- 


91 1 FONBLANQUE, TREATISE OF Equity (sth ed.) 9. 

82 Martranp, Equity (1909) 17. 

93 PALGRAVE, ORIGINAL AUTHORITY OF THE Kinc’s CouNciL (1834) 1. 

94 “For above a century this country has exhibited the anomalous spectacle of 
distinct tribunals acting upon antagonistic principles, and dispensing different quali- 
ties of justice. It is the rule and duty of one set of Courts frequently to refuse to 
recognise the real right of ownership, to ignore defences and claims founded on the 
best established rules of justice; and the prevention of gross injury committed in the 
name of law is made to depend upon the other Court being quick enough to over- 
take and arrest the first in its career of acknowledged injustice, and prevent it from 
deliberately committing wrong.” 1 PAPERS OF THE JURIDICAL SocIETY (1858) 4. 
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ture Act * that, in case of conflict between the rules of law and 
equity, the rules of equity should prevail.”* So skilfully had the re- 
lationship between law and equity been regulated by the chancel- 
lors and judges who had rejected Lord Mansfield’s policy of fusion 
for the historic policy of partnership. 

When, in the nineteenth century, reform came, it did not take 
the form outlined by Lord Mansfield and Blackstone. Redress of 
practical abuses, not change for the sake of symmetry or juristic 
theory, has generally been the aim of the English reformer; and, 
though the endowment of research in the social sciences tends to 
stimulate the demand for changes which are advocated merely in 
order to realize academic ideals, the older and saner policy 
still holds it own. At any rate that was the policy of the law re- 
formers of the second and third quarters of the nineteenth cen- 
tury. These reformers thought, and rightly thought, that what 
most required reform was, not the substantive rules of law and 
equity, but the procedure of the common law courts and the court 
of Chancery.” For instance, the Real Property Commissioners 
reported in 1829 that “ the law of real property required very few 
essential alterations,” and that, “except in a few comparatively 
unimportant particulars, it appears to come almost as near to per- 
fection as can be expected in any human institution ”; ** and that 
was the view taken as to the state of very many of the rules of law 
and equity. On the other hand, the system of procedure and 
pleading in the courts of common law was a mass of anomalies 
and technicalities which often had the effect of defeating justice; 
and the system of procedure and pleading in the court of Chancery 
was perhaps the worst abuse in an age in which there were many 
abuses. Consequently the energy of the reformers was largely con- 
centrated on these systems. These reforms culminated in the 
Judicature Acts. They fused the courts of law and equity; they 
created a uniform system of procedure and pleading; and they pro- 
vided that, in cases of conflict between the rules of law and equity, 


95 36 & 37 Vict. c. 66, § 25 (1873). 

96 MarrTLanp, Equity 151-55. 

87 A good illustration of this tendency is to be found in the Act of 1833 which 
abolished fines and recoveries. 3 & 4 Wm. IV, c. 74. The expensive and cumber- 
some procedure was abolished; but the law which that procedure had created was, 
in all its main essentials, preserved. 

First Report oF THE REAL Property CoMMISSION 6-7. 
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the rules of equity should prevail; but they did not fuse the two 
systems of rules. 

It is sometimes said that Lord Mansfield attempted to antici- 
pate the Judicature Acts. That is to some extent true. It is true 
in so far as those Acts fused the jurisdiction of the courts which 
administered law and equity; and it is true in so far as they got rid 
of conflicts between law and equity by providing that, in case of 
conflict, the rules of equity should prevail. But it is not wholly 
true. If the views expressed by Lord Mansfield and approved 
by Blackstone had become established, there would have been a 
fusion of many of the substantive rules of law and equity, and not 
merely a fusion of jurisdiction, procedure, and pleading. The 
adoption of their views as to the relations of law and equity would 
have had an effect similar to the adoption of their views as to the 
doctrine of consideration. It would have meant a wholly new de- 
parture in legal doctrine, and would therefore have changed the 
course of English legal history. The adoption of their views as to 
the doctrine of consideration would, as Sir Frederick Pollock has 
pointed out, have altered “ the whole modern development of the 
English law of contract.” *® The adoption of their views as to the 
relations of law and equity would have meant that the Judicature 
Acts, when they came, would have completed a fusion between the 
substantive rules of law and equity which had long been in prog- 
ress. They would not have been merely a first step in the direc- 
tion of fusion. 

What will be the nature of the agencies by which the further 
steps in the direction of complete fusion will be taken? No doubt 
the chief agency will be in England, as it was at Rome, the legis- 
lature. Acts like the Property Acts *°° have gone far to substitute 
uniform statutory rules for the distinct and supplementary rules 
of law and equity. Another agency is the action of a uniform 
High Court. But the action of these agencies will take time. The 
statutory rules of the Property Acts are derived both from the 
rules of equity and the rules of law, and the tradition of separation 
which they inherit will long cling to them. The High Court, for 
convenience of business, is split into Divisions, and the traditions 


99 PoLtLtocK, ContRACTs (oth ed. 1921) 191. 
100 Law oF Property Acts, 12 & 13 Geo. V, c. 16 (1922); 15 Geo. V, c. 20 
(1925). 
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of the separate courts of law and equity are to some extent in- 
herited by these separate Divisions. Blackstone noted the fact 
that the “ distinction between law and equity, as administered in 
different courts, is not at present known, nor seems to have ever 
been known, in any other country at any time.” *** But he had no 
idea of the fundamental importance of this fact. He had no idea 
that it made a fusion between law and equity impossible in his 
day, and that it would continue to operate long after the separa- 
tion between the courts of law and equity had been abolished. 
The fact that the two courts had evolved distinct procedures, dis- 
tinct modes of pleading, and distinct rules of evidence, was fatal 
to the scheme of fusion which he advocated; and, though these 
differences have now disappeared, the different genesis of the rules 
evolved in these jurisdictions, and the different viewpoints of the 
lawyers who, in the several Divisions of the High Court, adminis- 
ter these rules, will long militate against complete fusion.’ 
What Maitland said of the forms of action we can apply to the 
differences between law and equity. The separate courts of law 
and equity and their separate systems of procedure and pleading 
and evidence are dead. But they “rule us from their graves,” 
because they still live in the separate rules which they have cre- 
ated, and in the separate intellectual cast which they impose upon 
those who study and apply them. 


W.S. Holdsworth. 


At Souts CoLiece, OxForp. 


NOTE 


BLACKSTONE’S TREATMENT OF Equity IN His LEcturREs * 


May 30th, Lecture 15th." 


Before we enter on the proposed subject of this ensuing lecture 
we must have recourse to the former Definition of Equity, which is 


101 3 Br. Comm. 49. 
102 The best illustration of this fact is the judgment in Jn re Wait, [1927] 
1 Ch. 606. See also Sir Frederick Pollock’s Note (1927) 43 L. Q. REv. 293. 


* Vol. 22 of the MS. of the lectures in the Library of All Souls College. 
1 For the plan of these lectures see the Scheme printed in (1923) 39 L. Q. REv. 
45. The times and the number of the lectures had evidently been modified between 
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the correction of that, in which the Law by reason of its univer- 
sality, is deficient, for as all cases cannot be foreseen, or if fore- 
seen, cannot be expressed, it is necessary, that such a power should 
be vested somewhere, otherwise the rigour of the law, though it 
cannot properly be said to do any injustice, would yet bear very 
hard upon many, and therefore the Legislature leaves the correc- 
tion of those hardships. Lex non exacte definit boni viri arbitrio 
permittit. ex gr: A lends to B £1000 on the mortgage of his Estate, 
to be repaid within the year, and if not paid the Estate shall be 
forfeited to the Mortgagee. Here then if B the Mortgager does 
not repay the £1000 by the Time specified he is for ever barred 
from the Estate at Common Law, but this being a great hardship 
to B, the Estate being for instance worth £5000 and the Debt but 
£1000, therefore the Court of Equity interposes weighing all the 
circumstances of the case, and allows the Mortgager to redeem his 
Estate, on paying the Debt and Costs, and this is called the 
Equity of Redemption. 

Hence we see how impossible it is that in its Essence Equity can 
be reduced to any stated rules for then it would become an abso- 
lute positive Law: but the only true ground and stable maxim of a 
Court of Equity is this, that if one hath a right, he hath also a 
remedy, and when the Law cannot, Equity will grant it to him, 
and from the consideration of Equity as a mere supplement to the 
Common Law naturally arise the following rules Dig. 3.5.47. 
Grav. Orig. B. 1st 38.° concerning the jus honorarium of the 
Romans. 


(1) That Courts of Equity shall not interfere where the Com- 


1759-60 when the Scheme was published and 1761-62 when the All Souls copy was 
taken; this is clear from the fact that in the MS. this is the XVth lecture, while, 
according to the Scheme, the general heading of Private Wrongs, under which this 
topic is dealt with, only occupies fourteen lectures. 

2 Quaere is the reference to the following fragment from Paulus: “ Nec refert 
directa quis an utili actione agat vel conveniatur, quia in extraordinariis judiciis, 
ubi conceptio formularum non observatur, haec subtilitas supervacua est, maxime 
cum utraque actio ejusdem potestatis est eundemque habet effectum.” This would 
express fairly well the difference between some of the salient characteristics of the 
common law and equity procedure; it has nothing to do with the jus honorarium; 
but takers of lecture notes make strange blunders. 

3 This is a reference to cap. xxxviii of Gravina’s book, De Ortu Et ProcrEessu 


Juris Crviis; the latter part of the chapter contrasts the equity of the jus 
honorarium with the strictness of the jus civile. 
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mon Law has made any express provision for giving redress; so 
that if a Debt be sued for by a Bill in Equity the Defendant may 
demur to the Bill for want of Equity, and refuse to answer in that 
Court. 

(2) It must not sap or weaken the fundamental pillar of the 
Law, in order to redress a seeming hardship in rights that are 
merely positive depending solely on the Will of the Legislature 
and in which Conscience is not at all concerned, so that in the 
case of the Exclusion of the half Blood from the Inheritance, how 
unreasonable soever it may seem, yet shall not be redressed by 
Equity, because the right of Succession is founded not on the Law 
of Nature but on compact, not on any primitive natural Right 
but on the Law of the State, and therefore this being a general rule, 
shall not be superseded, vide the above quoted Digest.* It is a 
fundamental rule that the real estate shall descend to the heir and 
the personal to the executors and administrators, to pay the Debts 
and legacies of the Deceased and the residue to be distributed to 
the next of kin: therefore the Heir cannot claim any right to the 
personalty exclusive of the Executors, and this serves to explain 
the maxim Aequitas sequitur Legem, that is, it must be conform- 
able and only supplemental to the Law. On this account a Mort- 
gaged Estate, though a realty in itself, shall descend to the Execu- 
tor and not the Heir of the Deceased or rather the heir shall be 
the trustee of the said Estate for the Executor for it being only a 
Security for money which is a personalty and the Mortgagee hav- 
ing acquired no real property is only personal as the money lent 
upon it would be likewise. . .-.° 

(3) All suits in Equity must necessarily be of longer duration 
than those at Common Law, for at Common Law one or two lead- 
ing points are the things upon which the whole will turn, as in the 
case of a mortgage, the case will be, Did A. execute the Deed? 
Did he pay the money stipulated at the time appointed? — which | 
being answered, determines the whole: But in Equity every mi- 
nute Circumstance must be laid open to full View, and the Equity 
of the Case must result from a comparison of all these together. 


* It is difficult to know to what this refers. “9.12 f.1” is added to the MS. in 
another hand; but this is an impossible reference, as bk. 9 of the Digest has only 
four sections. 

5 The MS. indicates that a sentence or sentences are missing here, 
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When Frauds are brought into Daylight after 20 years conceal- 
ment when family disputes long forgotten and perhaps never 
known, are revived and dragged into open Court. So that so far 
from wondering that a Chancery Suit may sometimes last 20 
years, we may rather be surprised that they ever end at all. — 
Having premised this much, we shall soon see how difficult it will 
be to draw out into a particular system the proceedings in Equity, 
but in general it may be said that Equity gives relief chiefly in 
Frauds when there is no remedy at Common Law, as in cases when 
money is lent upon Bond on false pretences, to which there are no 
Witnesses present but the parties, or such as are dead; in matters 

_ of accident, or to relieve a Mortgager or Lessee against a penalty 
or forfeiture when the intention was to have paid the Debt or 
Duty, but some extraordinary Cause or Temporal inability hap- 
pened to prevent it. But the most universal object of Courts of 
Equity are Trusts which are Creatures of their own making and 
cognizable nowhere else. To these 3 Heads of Fraud Accident 
and Trust may be almost entirely referred, either immediately or 

_ by consequence, the ordinary and usual Business of a Court of 
Equity. As that herein all unreasonable Engagements are an- 
nulled, reasonable ones are enforced; Copy holders are relieved 
against the oppressions of the Lords; Customs of manors, Heriots 
or Services may be ascertained. When the Law charges one per- 
son with a Debt or Duty others that are included in the same 
reason of it may be compelled to concur in the Discharge of it. 
As when a rent is charged upon an Estate which is afterwards 
divided among three partners, and if one of the Shares is dis- 
trained for the rent, Equity will oblige the others to contribute 
their due proportions. Here the Liberty of Common is adjusted, 
Executors are obliged to give security for personal Chattels of 
which the remainder is limited or which they are to keep a long 
time in their hands. Wills of land are here established or set 

aside, Conveyances Defective by Fraud or Mistake are perfected; 
Accounts are adjusted; Assets are discovered, Suits for a modus 
decimandi are determined; Deeds for conveying of popish livings 
to protestants to avoid the University presentations are examined; 

Statutes of Limitation pleaded in Bar of actions are in some emer- 

gencies suspended. Unreasonable actions at Common Law are 

stopt by Injunctions; Multiplicity of actions for the same cause 
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may be prevented or united into one by a Bill of peace; Judge- 
ments also in the Courts of Law are rendered ineffectual by in- 
hibiting the plaintiff from proceeding to Execution; Waste is 
hindered and the possession of Land is quieted and settled, long 
agitated by Ejectments and long determined in Favour of the pos- 
sessour. These and many others are transacted by the Court of 
Chancery and Exchequer which have a concurrent jurisdiction, 
but the Chancery has the greatest part of the Business, which may 
be owing to the Number of the Judges in the Exchequer in conse- 
quence of which uniformity of Opinion cannot always be ex- 
pected, as it may be in the Chancery, which is governed by one 
Judge who generally is, as he ought to be one of the best Lawyers 
in the Kingdom, since by this sketch you may observe the vast 
extent of his Jurisdiction. 

The Chancery has likewise a superior authority to the Ex- 
chequer, and can give relief where that cannot it being concurrent 
with the Ecclesiastical Courts in obliging the payment of Legacies 
and Tythes and likewise with the Admiralty with regard to mari- 
time causes. It superintends the Employment of all money and 
land given to charitable uses. It has lately acquired a new Branch 
of power, viz. that of relaxing in its own discretion some of the 
rigors of the Act for preventing clandestine marriages. It regu- 
lates all proceedings in relation to Bankrupts. It is likewise gen- 
eral guardian of Infants, Ideots and Lunaticks. Therefore in stat- 
ing the practise of the Courts of Equity, we shall consider the 
Chancery, to which the Exchequer generally conforms.® 


6 This represents the first part of bk. III, c. 27, of the ComMenrTaries 
(pp. 426-42). The remainder of the lecture, which is comprised in this and part of 
the succeeding vol. of the MS., deals with the procedure and system of pleading in 
the court of Chancery, and corresponds fairly closely to the remainder of chapter 
27 (PP. 442-55). 
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THE BUSINESS OF THE SUPREME COURT AT 
OCTOBER TERM, 1928 


URING the October Term, 1928, the Supreme Court was 
working exclusively under the new jurisdictional dispensa- 
tion ushered in by the Act of February 13, 1925." Barring a case 
or two, all the business disposed of at this term was subjected to 
the distribution of “ judicial power ” made by that Act. But even 
so, the full effect of the Act has not yet been wholly felt because 
important rules of court,” by which the Act was implemented, did 
not become effective until July 1, 1928. Nevertheless, the balance 
sheet of the Court’s business at the last term shows striking de- 
partures from the tendencies disclosed in preceding terms. To 
what extent these changes reflect the aims of the Act, to what 
extent they are unintended by-products of its administration, 
due to the professional environment in which American litiga- 
tion moves —these are questions that can only be answered 
through a critical study of the details of the Court’s work. This 
involves a statistical analysis of the business of the term for which, 
unhappily, a system of adequate official statistics does not yet 
exist. Reliance, therefore, must be based upon independent in- 
vestigation of the cases adjudged, as recorded in the United States 
Reports, and of the entries in the Journal of the Supreme Court.® 
For this material to have meaning, it must be put into the con- 
text of the personal and professional forces which condition the 
labors of the Court. 


1 43 STAT. 936 (1925), 28 U. S. C. §§ 344-50 (1926). 

2 Following the Act of 1925 and to effectuate its purposes, the Court, on June 
8, 1925, revised its rules. 266 U.S. 653. On June 5, 1928, the rules were again re- 
vised. 275 U.S. 595. Formal changes required by the Acts of Jan. 31, 1928, 45 
Stat. 54, 28 U.S. C. Supp. III §§ 861a, 861b (1929), and of April 26, 1928, 45 Star. 
466, 28 U.S. C. Supp. III § 861b (1929), were made. Two new rules were added, 
Rule 12 requiring the submission of preliminary jurisdictional statements in all cases 
on appeal, and Rule 46 explaining the effect of the 1928 Acts. 

8 The Journal of the Supreme Court also appears in the New York Times and 
the United States Daily. 
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Prior to 1928 the total number of adjudications varied slightly 
from term to term. During the last term, as appears from Table 
I, there was a marked shrinkage in the volume of considered cases 
—a drop from 327 to 238. For the first time since 1881 two vol- 
umes of the United States Reports have sufficed to contain the 
Court’s adjudications. Another item in Table I accentuates a 
tendency that has been operative for a number of terms, namely, 
the readjustment in the ratio between cases disposed of by opinion 
and per curiam decisions. For the 1926 and 1927 terms, the per 
curiams constituted thirty-six per cent of the total dispositions. 
Last term, although the total dispositions decreased by twenty- 
seven per cent, the per curiams represented forty-one per cent of 
the total. These aspects of the statistics for the 1928 term receive 
their gloss from Table V. It is the increase in petitions for cer- 
tiorari from 587 in the 1927 term to 649 in the last term that gives 
the clue to the Court’s activities. 

The contraction in adjudications does not reflect a deliberate 
policy, certainly not an avowed policy. The Act of 1925 was in- 
tended as a dike against threatened increase in the Court’s obliga- 
tory jurisdiction, for access to the Court as a matter of right neces- 
sarily means more dispositions with consideration and normally 
more arguments and more opinions.* Neither the Chief Justice 
nor Mr. Justice Van Devanter, the draftsman of the Act, spon- 
sored that measure as an instrument for reducing the then aver- 
age volume of adjudications.° 

The disposition of the growing volume of petitions for certiorari 
is increasingly absorbing the time and energy of the Court and is 
inevitably limiting the time and energy available for adjudica- 
tions. Thus, last term the Court set aside the opening week, here- 
tofore devoted to oral argument, for the consideration of the accu- 
mulated petitions for certiorari. Certioraris are making still 
further inroads upon the Court’s time at the present term. To 


4 See Frankfurter and Landis, The Supreme Court Under the Judiciary Act of 
1925 (1928) 42 Harv. L. REv. 1, 4. 

5 See Taft, The Jurisdiction of the Supreme Court Under the Act of February 
13, 1925 (1925) 35 YALE L. J. 1, 2. 
6 See (1928) Sup. Cr. J. 35. 
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TABLE I 
DIsPosITION OF CASES ON APPELLATE DOCKET 
Cases Disposed of by Full Opinion 

1924 1925 1926 1927 1928 Total 


Affirmed 135 159 108 78 66 546 
Reversed 93 78 95 12 62 440 
Dismissed * II 13 7 8 4 43 
Certificate 10 9 7 5 37 
Transferred 3 3 6 
Miscellaneous ¢ 3 4 3 10 4 24 
Total 255 263 228 "1096 


Affirmed 25 
Reversed 3 3 II 10 te 39 
Dismissed 59 55 74 73 72 G35 
Certificate 4 7 6 
Transferred 7 3 13 
Miscellaneous fe) 
Total 98 


Total Dispositions With Consideration 


Affirmed 160 179 144 106 78 667 
Reversed 96 81 106 122 74 479 
Certificate 14 9 8 7 5 43 3 
Transferred 10 3 6 19 
Miscellaneous 3 4 3 II 5 26 4 


Total 353 «160 


* Including petitions for certiorari dismissed by full opinion. 
+ Including partial affirmances, decisions on petitions for certiorari, on motions, 
etc. 
§ Excluding two cases originally remanded to the Court of Claims, in which 
the judgments were later revoked and the cases restored to the docket for recon- 
sideration (Nos. 571 and 576, Sup. Ct. J. June 3, 1929). 
+ Excluding petitions for certiorari disposed of per curiam. 
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enable the Court “to devote time . . . to the disposition of the 
petitions for writs of certiorari” which were submitted on the 
opening day of the term, oral arguments were postponed for two 
weeks.’ This competition between deciding cases and determin- 
ing what cases should come before the Court, has already led to 
marked changes in the proportion of the number of weeks allotted 
to argument and the number of weeks devoted to the study of peti- 
tions and records and the writing of opinions. Of the 35 weeks 
during which the Court normally sits, 18 were until recently de- 
voted to argument and 17 to work in recess.° The 1926 term 
marks apparently a definite shift. Since then, the docket has re- 
quired more time for recess than for open sessions. For the two 
terms following, 17 weeks were given to argument and 18 to recess. 
The business of the last term exacted a further reduction in the 
time for argument, 204 weeks being taken up by recess work, leav- 
ing only 144 for argument. The 1929 term starts with an initial 
reduction of one week in the time given to argument. 

The pressure upon the Court’s time is also giving rise to a tend- 
ency to be less patient with argument. The generous habit of 
American courts of listening to counsel for the maximum time 
allowed, is yielding to the necessity of saving time by refusing to 
hear further argument where the Court feels no doubt about the 
result. In 30 cases ® of the 238 disposed of last term, the Court 
cut short the argument. In all these, the Court either affirmed 
the court below *° or dismissed the case for want of jurisdic- 


7 N. Y. Times, Oct. 8, 1929, at 62. 
8 During the 35 weeks of the 1920 and 1921 terms, 18 were devoted to argu- 
ment and 17 to recess. The 1922 and 1923 terms comprised 36 weeks, 19 of which 
were devoted to argument and 17 to recess. During the 1924, 1926, and 1927 terms, 
17 weeks were devoted to argument and 18 to recess. The 1925 term reverted to 
the earlier apportionment of 18 weeks to argument and 17 to recess. (These data 
are obtained from the Journal.) 

® Exclusive of two cases, Wheeler Lumber Bridge & Supply Co. v. United States, 
and Indian Motorcycle Co. v. United States, in which an opinion of dismissal was 
rendered by the Chief Justice on May 27, 1929 (see U. S. Daily, May 31, 1929, 
at 776), but withdrawn a week later on June 3, 1929 when the cases were restored 
to the docket for reconsideration. (1929) Sup. Cr. J. 302, 314-15. 

10 Of these there were eleven, nine in which opinions were written and two 
affirmed per curiam. Jordan v. Tashiro, 278 U. S. 123 (1928); Remington Arms 
Union Metallic Cartridge Co. v. United States, 278 U. S. 563 (1928); Kelleher v. 
French, 278 U. S. 563 (1928) ; Cogen v. United States, 278 U. S. 221 (1929); Larson 
v. South Dakota, 278 U.S. 429 (1929) ; Spokane County v. United States, 279 U. S. 
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tion. To be sure, since the Civil War there has been a steady 
reduction in the time allowed for the argument of a case. But 
the bar has always felt itself entitled to use all the time, to the 
limit of the rules. The exigencies of the docket are evidently 
forcing upon the Court the wholesome English practice of restrict- 
ing argument to the exposition of a cause and the elucidation of 
troublesome issues. 

Likewise the Court seems determined to avoid arrears and to 
furnish speedy justice. In the prompt dispatch of criminal ap- 
peals the Supreme Court continues to set an example to the appel- 
late courts of the country; and cases on its general docket are 
reached for argument more speedily than they have been for 
decades. 

The new currents of business have not only decreased the num- 
ber of cases. They have seriously affected the Court’s method of 
disposing of them. For the steady rise in adjudications without 
opinion is a noteworthy tendency. During the last five terms the 
per curiams rose from twenty-four per cent in 1925 to forty-one 
per cent in 1928. The increase at the last term is the more 
marked when we consider that in the previous term the per 
curiams reached a total of thirty-six per cent out of 327 disposi- 
tions, while at the last term forty-one per cent of the much smaller 
total of 238 dispositions were per curiams. 

It is a postulate of our judicial administration that the decisions 
of courts, particularly the Supreme Court, should rest on articu- 


80 (1929); Sutter Butte Canal Co. v. Railroad Comm. of Calif., 279 U. S. 125 
(1929); Roschen v. Ward, 279 U. S. 337 (1929) (two cases); Central New Eng. 
Ry. v. Boston & Albany R. R., 279 U.S. 415 (1929) ; Marshall & Co. v. S. S. “ Presi- 
dent Arthur,” 279 U. S. 564 (1929). Of these eleven cases, five were before the 
Court on certiorari, of which one was affirmed per curiam and without citation of 
authorities. 

11 Of these there were 19 cases, two of which were dismissed by opinion and a 
fine imposed upon the appellant; 16 were dismissed per curiam for want of juris- 
diction, in one of which the Court had theretofore concluded that the preliminary 
jurisdictional statement had shown the existence of probable jurisdiction; and one 
dismissed per curiam a petition for certiorari theretofore improvidently granted. 
Standard Pipe Line Co. v. Comm’rs, 278 U. S. 558 (1928) ; Jackson & Eastern Ry. 
v. Burns, 278 U. S. 562 (1928) ; Fairbanks, Morse & Co. v. Baton Rouge Rice Mill, 
278 U.S. 564 (1928); State Road Comm. v. Monongahela West Penn. Pub. Serv. 
Co., 278 U. S. 564 (1928) (three cases) ; Missouri Pac. R. R. v. Nebraska State Ry. 
Comm., 278 U. S. 569 (1928); Slaker v. O’Connor, 278 U. S. 188 (1929); Roe v. 
Kansas ex rel. Smith, 278 U. S. 191 (1929); Wemme Co. v. Selling, 278 U. S. 573 
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TABLE II 


CourRTS FROM WHICH CASES CAME 


1924 1925 1926 1927 1928 Total 
102 78 98 25 39 342 


Distrct Courts 


Affirmed 60 48 47 16 16 187 
Reversed 25 18 28 6 16 93 
Dismissed 7 3 4 40 
Transferred 10 3 6 ° 19 
Miscellaneous ° Oo ° ° 3 3 


Circuit Courts oF APPEALS 


Affirmed 
Reversed 31 25 38 72 23 «189 
Dismissed 6 7 5 3 25 
Certificate 9 9 7 7 36 
Miscellaneous 3 6 


HicHest STATE Courts 


Affirmed 35 26 39 51 28 
Reversed 28 26 27 33 27 ‘I4!I 
Dismissed 56 48 58 73 68 303 


Miscellaneous 


Court or APPEALS, DISTRICT 


or COLUMBIA 15 28 12 4 4 63 
Affirmed 4 26 4 I I 36 
Reversed 6 I 5 2 2 16 
Dismissed 5 I 2 ° ° 8 
Certificate fo) I 
Miscellaneous fe) I I 2 


(1928) ; American Ry. Exp. Co. v. Fleischmann, Morriss & Co., 278 U.S. 574 (1928) 
(four cases); Braunstein v. New York, 278 U. S. 575 (1928); Wick v. Superior 
Court of Washington, 278 U. S. 575 (1928); New York, C. & St. L. R. R. v. 
Granfell, 278 U. S. 576 (1928); Morgan v. Wisconsin Tax Comm., 278 U. S. 583 
(1929) ; Jorgensen-Bennett Mfg. Co. v. Knight, 278 U. S. 583 (1929). Of these, 
17 were cases before the Court on appeal or writ of error and two on certiorari. 
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TABLE II (continued) 


Court or CLAIMS 
Affirmed 
Reversed 
Dismissed 
Miscellaneous 
Certificate 


Court or Customs APPEALS 
Affirmed 
Reversed 
Dismissed 


PHILIPPINE SUPREME CouRT 
Affirmed 


1924 1925 1926 1927 1928 Total 
34 53 27 14 14 142 
27 37 21 6 9 100 

6 13 6 8 3 36 
3 I 4 

I ° ° ° I 
° ° ° I I 

1 0 1 2 0 q 

I I 2 

0 2 3 3 5 13 
fe) ° 2 2 2 6 
2 I 3 6 
353 344 348 327 238 1610 

TABLE III 


EXTENT OF DISCRETIONARY REVIEW 


Reversed 

Miscellaneous 
Total 

1924 

Obligatory Jurisdic- 

tion 290 
Discretionary Juris- 

diction 63 
Total 353 
Obligatory Jurisdic- 

tion 82.1% 
Discretionary Juris- 

diction 17.9% 


1925 


282 


81.5% 


18.5% 


1926 =61928 Total 
260 166 149 1147 
88 161 89 463 


348 327 238 1610 


74.770 508% 62.6% 


25.390 49.2% 37.4% 
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lated reason. To avoid the prolixity of the earlier days of leisure 
is one thing. To decide without opinion is quite a different mat- 
ter. Controversies that ought to be thus disposed of ought not to 
clutter the Court’s docket. To what extent opinions would have 
been wasteful in the per curiam dispositions of last term, and to 
what extent the pressure of work crowded out opinion-writing 
where there should have been opinions, cannot be determined from 
the Reports. To interpret the per curiams adequately would re- 
quire an examination of the records and briefs in the 97 cases thus 
disposed of, in the light of such references as the Court may give 
for their disposition. This opens up a line of inquiry that invites 
scholarly attention.’*” The present practice in regard to per curi- 
ams has developed too empirically, and such a study might help 
towards a conscious philosophy in the employment of per curiams. 

But even the data which are now contained in the Court’s orders 
raise important questions concerning the use of per curiams. Of 
the 97 per curiams, the Court dismissed 22 cases for “ lack of 
jurisdiction,” ** 27 cases for “ want of a substantial federal ques- 
tion,” ** nine cases for “want of a properly presented federal 
question,” **° seven cases “ on the ground that the judgment sought 


12 A critical analysis of the issues involved in the per curiam dispositions at the 
1927 term has been made by William B. Carman, Jr. and Harry Shulsky, Per 
Curiam Decisions of the Supreme Court (unpublished manuscript in the Harvard 
Law Schogl Library). It is hoped that a similar study of the 1928 per curiams 
will give tentative indications of the governing considerations underlying the use of 
per curiams, and may, perhaps, yield data for suggesting the appropriate scope and 
limits in the use of per curiams. 

13 This class includes all those dismissals where no reference was made to prior 
controlling authorities. Occasionally a reference is given to some provision of the 
Act of Feb. 13, 1925. Sometimes the Court adds, as in Klar v. Erie R. R., 279 
U. S. 818 (1929), “ for lack of jurisdiction and the absence of a federal question,” 
or varies the language as in Jumer v. Smith, 279 U. S. 825 (1929), by saying that 
it “ finds that there is no jurisdiction for the appeal.” 

14 Reference is usually made to the cases of Shulthis v. McDougal, 225 U. S. 
561, 569 (1912), Hull v. Burr, 234 U.S. 712, 720 (1914), and Norton v. Whiteside, 
239 U.S. 144, 147 (1915). Occasionally the reference is to other authorities. The 
following forms are also used to show the absence of a substantial federal question: 
“that the judgment of the state court sought here to be reviewed was based on a 
non-federal ground adequate to support it,” as in Breaux Lumber Co. v. Reed, 278 
U. S. 556 (1928), or “ for the reason that the federal question presented is frivolous,” 
as in Burke v. Oregon, 279 U. S. 811 (1929). 

15 This category includes cases where the reference in the per curiam dismissal 
includes the grourid stated in note 13, supra, as in Moore v. Bugbee, 278 U. S. 565 
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TABLE IV 
Mope or ARRIVAL 


1924 
District Courts 

Appeal 64 

Error 38 
Circuit Courts or APPEALS 

Appeal 20 

Error 10 

Certiorari 42 

Certificate fe) 
HicHEsT STATE Courts 

Appeal ° 

Error 100 

Certiorari 19 
Court or APPEALS, DISTRICT 

oF COLUMBIA 

Appeal 8 

Error 2 

Certiorari I 

Certificate 4 
Court oF CLAIMS 

Appeal 33 

Error 

Certiorari 

Certificate 
Court oF Customs APPEALS 

Certiorari I 
PHILIPPINE SUPREME COURT 

Certiorari 


Total 353 


1925 


56 
22 


1926 


74 
23 


108 


NY N SI 


20 


41 


1927 1928 Total 


19 39 
I ° 

2 + 

2 
108 45 
II 4 
2 51 
123 47 
35 25 
fe) 2 

° 

4 2 

I ° 

5 I 

° 

9 12 

° I 

2 ° 

3 5 
327 288 


252 
84 


70 
26 
287 


42 


53 


453 
120 


= 
31 13 4 
fe) 4 ; 
33 59 a 
9 8 
25 16 
26 43 
I 10 
6 
52 = III 
I 
7 29 
I 
re) I 4 
2 3 13 = 
1610 
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to be reviewed is not a final one,” *® and seven cases for miscel- 
laneous reasons."" All these categories are variations on a single 
theme. All these dismissals were denials by the Court of its juris- 
diction. Thus at least 72 out of 97 cases disposed of by per curi- 
ams were cases improperly before the Court.’* That leaves only 
25 cases disposed of without opinion because former decisions 
upon the merits controlled the controversy. Here again, examina- 
tion might reveal that some of these affirmances were so clearly 
compelled by prior rulings that the Court might well have dis- 
missed the cases for want of a substantial federal question. The 
Court has sometimes affirmed on prior authorities while in other 
cases, where the circumstances have been similar, it has dismissed 
for want of a substantial federal question.*® 

Here then is a large group of cases which lack the requisites for 
the Court’s attention. They are all cases that come to the Court 
as a matter of right. The statutes governing the appellate busi- 


(1928), where the dismissal was “ for want of a properly presented substantial fed- 
eral question.” That “ the case is not properly before this Court on writ of error,” 
is another method of stating the absence of a “ properly presented federal question.” 
See Doucet v. Fontenot, 278 U.S. 561 (1928). 

16 The authorities most commonly cited are Schlosser v. Hemphill, 198 U.S. 173, 
175 (1905), and Arnold v. United States, 263 U.S. 427, 434 (1923). 

17 Among the miscellaneous causes for dismissal was one case dismissed for 
“lack of a showing of service of summons and severance upon those defendants in 
the court below who did not join in the appeal.” Journeymen Stone Cutters Ass’n 
v. United States, 278 U. S. 566 (1928). Five cases were dismissed upon reference 
merely to specific authorities, and one case was dismissed because the controversy 
had become moot. 

18 It is significant to note that of the 97 per curiam dispositions, 47 reached the 
stage of argument. Of these 47, the Court refused to hear full argument by coun- 
sel in 16 cases. The 47 cases had these results: cases affirmed, 10; cases reversed, 
12; cases dismissed, 24; cases miscellaneously disposed of, one. By comparison with 
the figures given in Table I, it will be seen that the Court heard argument in prac- 
tically all cases disposed of per curiam with the exception of those dismissed per 
curiam. In this class of cases, the Court heard argument in less than one-third; or, 
if one includes those cases in which the Court declined to hear further argument, in 
less than one-ninth of the cases. 

19 Thus in Sugerman v. United States, 249 U. S. 182, 185 (1919), the opinion 
concludes: “ As no substantial constitutional question was presented by the de- 
fendant, this court is without jurisdiction to review the other errors assigned. Dis- 
missed for want of jurisdiction.” See also Zucht v. King, 260 U.S. 174, 176 (1922) ; 
Corrigan v. Buckley, 271 U. S. 323, 332 (1926); Roe v. Kansas ex rel. Smith, 278 
U. S. 191 (1929); cf. Pennsylvania Co. v. Donat, 239 U. S. 50 (1915); Chicago, 
N. I. & P. Ry. v. Devine, 239 U. S. 52 (1915) ; City of Boston v. Jackson, 260 U. S. 
309 (1922); Hodges v. Snyder, 261 U. S. 600 (1923). 
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ness of the Court do not in themselves preclude frivolous appeals. 
Therefore, to safeguard itself against wasteful inroads upon its 
time, the Court promulgated Rule 12, which became effective July 
I, 1928, requiring preliminary proof of the Court’s competence to 
entertain the appeal.” The Court retains the case for argument 
only after a finding that “ probable jurisdiction has been shown.” * 

If the purposes that lie behind Rule 12 were fully realized, 
jurisdictional questions would be settled before and without argu- 
ment, except in the limited instances in which the jurisdictional 
issue is in doubt. Per curiam dismissals for want of jurisdiction 
would then be merely formal registration that the requirements of 
Rule 12 had not been satisfied. One need not be too pessimistic 
not to expect such an achievement from Rule 12. Its success as a 
sieve will be thwarted by the inexpertness of the bar in matters of 
federal jurisdiction or its indifference to the public interest in 
pressing frivolous appeals.” The Court, handicapped by these 
tendencies of the bar and the pressure of its docket, is bound to 
miss jurisdictional defects in bulky records upon the necessarily 
rapid preliminary examination under Rule 12.”* Moreover, Rule 
12 does not sufficiently focus the attention of the bar to two re- 
quirements of jurisdiction: finality of judgment in the court below, 


20 “Within thirty days after docketing the case and filing the record, as pro- 
vided in paragraph 1 of Rule 11, the appellant shall file with the clerk forty copies 
of a printed statement particularly disclosing the basis on which it is contended this 
court has jurisdiction to review on appeal the judgment or decree below. The 
statement shall (a) distinctly refer to the statutory provision believed to sustain the 
jurisdiction, (b) show, with definite references to the pertinent pages of the record, 
the date of the judgment or decree sought to be reviewed and the date on which 
the application for the appeal was presented, (c) show, with like references to the 
record, that the nature of the case and of the rulings below were such as to bring 
the case within the jurisdictional provision relied on, and (d) cite the cases believed 
to sustain the jurisdiction. The appellant shall forthwith serve on the appellee a 
copy of this printed statement and shall file with the clerk due proof of such 
service.” 275 U. S. 603-04 (1928). 

21 Jurisdictional statements under Rule 12 were filed in 87 cases during the 1928 
term. In 51, probable jurisdiction was found; in two, decision upon jurisdiction 
was postponed to the hearing on the merits; 34 were dismissed for want of juris- 
diction. Four cases were dismissed for failure to comply with Rule 12. 

22 Cf, Slaker v. O’Connor, 278 U. S. 188 (1929); Roe v. Kansas ex rel. Smith, 
278 U. S. 191 (1929); see Note (1929) 43 Harv. L. REv. 113. 

23 Braunstein v. New York, 278 U. S. 575 (1928), was dismissed per curiam 
after the Court had found that probable jurisdiction was shown upon the pre- 
liminary statement. 
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and substantiality of the federal question. The Court, in fact, 
does find lack of probable jurisdiction on these grounds in its 
application of Rule 12.%* It may well be that if Rule 12 were more 
explicit in requiring a showing also upon these two items affecting 
jurisdiction, appeals now improperly sought would never come to 
the Court. Lack of jurisdiction due to insubstantiality of federal 
questions most often eludes detection on the preliminary showing 
and thus leads to needless argument on the merits. Thus of the 
72 cases that were dismissed per curiam, 24 reached argument; of 
these, 17 cases were so dismissed because found wanting in a sub- 
stantial federal question.” 

Apart from cases dismissed for want of jurisdiction, the Act of 
1925 has freed the Court of issues too meagre for its consideration. 
We noted last year a striking change in the proportion of reversals 
to affirmances since the 1926 term.*”* The 1928 term shows a 
slight variation from the 1927 figures, but the proportion of re- 
versals is still very high—reversals being nearly equal to the 


affirmances.”* 
Relative to the total dispositions, the sources of business — the 


courts of origin — are similar to those of the previous term. Ac- 


24 Thus United Railways & Elec. Co. v. West, 278 U. S. 567 (1928), was dis- 
missed on the ground that the decree sought to be reviewed was not final; Security 
Nat. Bank v. Twinde, 278 U. S. 569 (1928), was dismissed on the ground that the 
judgment of the state court was based on a non-fede:al ground adequate to support 
it; Mower v. State Dep’t of Health, 278 U. S. 570 (1928), was dismissed for want 
of a substantial federal question. All these cases were dismissed upon the pre- 
liminary jurisdictional statements filed under Rule 12. 

25 Included in this classification are cases dismissed for want of a “ properly pre- 
sented substantial federal question.” See note 15, supra. Of the remaining seven 
cases, three were dismissed for lack of jurisdiction without reference to authorities, 
one because the judgment below rested upon a non-federal ground, one for lack of 
a properly presented federal question, one because the judgment of the court below 
was not a final judgment, and one for lack of a showing of service of summons and 
severance upon the defendants below. 

26 See Frankfurter and Landis, supra note 4, at 6. 

27 An estimate of the work of an appellate court must turn on many other 
factors than its proportion of reversals. It is well known that England is less 
litigious than we are and that appeals are there greatly discouraged, partly through 
the pressure of heavy costs. See Goodhart, Costs (1929) 38 Yate L. J. 849. 
Nevertheless, only about a third of the cases that reach the House of Lords are 
reversed. ‘“ The number of successful appeals from the lower Courts to the Court 
of Appeal is about 33 per cent. of the whole number, and the number of successful 
appeals from the Court of Appeal to the House of Lords is about 33 per cent.” 
Atkin, Appeal in English Law (1927) 3 Cams. L. J. 1, 9. 
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TABLE V 
PETITIONS FOR CERTIORARI * 
1924 1925 1926 


1927 1928 Total 


Granted 63 98 1117 102 99 479 
Denied 352 423 458 468 539 2240 
Quashed I ° ° I 
Denied for Failure to File in 

Time 4 I I ° 
Dismissed on Motion 4 7 6 6 4 27 
Dismissed per Stipulation 2 3 2 I fe) 8 
Dismissed for Failure to 

Prosecute 4 fe) fe) fe) fe) 4 
Dismissed Pursuant to Rules 

of Court 4 ° ° 5 2 II t 
Denied for Lack of Jurisdic- 

tion I ° I 
Dismissed on Authorities 

Cited ° I fe) fe) fe) I 


Revocation of Prior Grant 
of Writ 


Stricken from Files 
Total 


Boo 
Boo 
Bon 
Zou 


TABLE VI 
APPELLATE BusINEss FINALLY DisposEep OF 
1924 1925 1926 1927 1928 Total 


Cases Disposed of with Con- 

sideration 353 344 348 327 238 1610 
Cases Disposed of without 

Consideration 58 71 67 32 20 386248 
Petitions for Certiorari De- 

nied and Dismissed 371 437 469 485 550 2312 


Total 782 852 884 844 808 4170 


* Exclusive of writs of error treated as petitions for certiorari under the provi- 
sions of the Act of Feb. 13, 1925, of petitions for certiorari disposed of by full opin- 
ion of the court, and of petitions for certiorari granted to enable reversal of a case 
without consideration. The disposition of these petitions has been excluded from 
> table in order to prevent duplication in the statistics relating to the disposition 
of cases, 
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cess to the Supreme Court has been effectively closed to the cur- 
rents of litigation in the Court of Appeals of the District of Col- 
umbia, in the Court of Claims and the District Courts. Issues of 
significance arising in these courts that are not appealable as of 
right can find their way to the Supreme Court by certiorari. Only 
as to business coming from the circuit courts of appeals is there 
a noticeable change from the 1927 term. Whereas in 1927 out of 
a total of 327 dispositions 108 reached the Supreme Court by cer- 
tiorari from the circuit courts of appeals, at the last term there 
were only 45 out of 238."* We have no means of knowing whether 
this result is purely accidental, or whether these figures indicate a 
conscious policy to strengthen the circuit courts of appeals as final 
courts,”® or whether some other obscure significances are involved. 

Analysis of the business of the 1928 term furnishes decisive 
proof that opinion-writing constitutes but a fraction of the Court’s 
labors. To the Chief Justice falls the task of assigning cases 
among the Justices for opinions. Their distribution depends on a 
variety of factors, arising from the nature of the cases, the align- 
ment of the individual Justices, and their preoccupation with other 
judicial business. The duty from time to time to express dissents 
also affects availability for writing majority opinions. These con- 
siderations explain the variations in the number of opinions written 
by the different members of the Court. Thus, last term the Chief 
Justice himself wrote 18 opinions for the Court, while Mr. Justice 
Van Devanter wrote only four. The industry of Mr. Justice Van 
Devanter and his distinguished contributions to the work of the 
Court are well known to the profession. One can only surmise 
his share in the Court’s deliberations. But it is public knowledge 
that he was the draftsman of the Judiciary Act of 1925 and of the 
new rules thereby necessitated, that he has for years been imme- 
diately responsible for the intricacies of the long-drawn-out litiga- 
tion between Oklahoma and Texas,” and is now a member of the 


28 During the 1928 term the Court granted 61 petitions for certiorari to the cir- 
cuit courts of appeals and denied 351 petitions. 

29 “ The sound theory of that Act [the Act of 1891] and of the new Act [the 
Act of 1925] is that litigants have their rights sufficiently protected by a hearing or 
trial in the courts of first instance, and by one review in an immediate (sic) appel- 
late Federal court.” Taft, supra note 5, at 2. 

80 The Oklahoma-Texas litigation was begun in 1919. Scarcely a term of the 
Court has since passed without the entry of some decree or order. 253 U. S. 
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United States Supreme Court Building Commission.** These ac- 
tivities on behalf of the Court explain the paucity of his opinions. 
The reduction in opinions of last term is also reflected in the 
record of dissents. For the 1927 term, 82 dissenting votes were 
supported by 31 dissenting opinions. Last term there were 45 dis- 
senting votes and only 13 explanatory opinions. The pressure 
of business undoubtedly crowds out the writing of dissents. 
Throughout its history, the expression of dissents has been one of 
the vitalizing influences of the Court.** Insofar as exigencies 
of the Court’s docket do not give the Justices ample opportunity 
for dissenting opinions and the study that lies behind them, Amer- 
ican law, particularly constitutional law, is deprived of one of 
the most wholesome elements in its growth. 
The problems thus raised by analyzing the balance-sheet of the 
Court’s business all point to the significant réle of certioraris. 
Their increase was to be expected, but a rise from 587 in the 1927 
term to 649 at the last term carries a deeper meaning than mere 
arithmetic reveals. Such a mass of petitions with their accom- 
panying records and briefs gives rise to a feeling of oppression that 
is peculiarly hostile to the serenity and leisure indispensable to the 
best judicial work. Not only does it affect the ‘“‘ mental climate ” 
in which the Court moves. It is bound to affect its sureness of 
judgment upon these certioraris. Considering the speed with 
which petitions must be disposed of, increase in numbers increases 
the margin of error. To be sure, the Court is rigorous in its re- 
jections. It has to be, or else the business to which the Act of 1925 
closed the door of obligatory jurisdiction would come in through 
the window of discretionary jurisdiction. While in 1927 the Court 
granted 102 petitions out of 587, last term out of 649 it granted 
only 99. A tendency to restrict the scope of review upon certiorari 
465 (1920); 254 U. S. 280, 603, 609, 615 (1920); 256 U.S. 70, 602 (1921); 257 
U. S. 308, 609, 611, 616 (1921); 257 U. S. 621 (1922); 258 U.S. 574, 606 (1922); 
259 U.S. 565 (1922); 260 U.S. 705 (1922); 260 U. S. 606, 711 (1923); 261 U.S. 
340, 345, 606 (1923); 262 U. S. 505, 724 (1923); 264 U. S. 565 (1924); 265 
U. S. 76, 490, 493, 500, 505, 513, 573 (1924); 266 U. S. 298, 303, 583 (1924) ; 
266 U.S. 546 (1925) ; 267 U.S. 7, 452, 580 (1925); 268 U.S. 252, 472, 675, 676, 678, 
680 (1925); 269 U.S. 536 (1925); 269 U. S. 314, 539 (1926). 
81 (1929) Sup. Cr. J. 147; see Act of Dec. 21, 1928, 45 Stat. 1066-67. 


32 See Hucues, THE SupREME CourT OF THE Unitep States (1928) 68-70; 


Brandeis, J., dissenting, in Washington v. Dawson & Co., 264 U. S. 219, 236-39 
(1924). 
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TABLE VII 
DISTRIBUTION OF OPINIONS 
Opinions of the Court 
1924 1925 1926 1927 1928 Total 


Taft 33 37 31 23 18 142 
McKenna § 4 aft 4 
Holmes 33 24 25 
Van Devanter 12 17 10 8 4 51 
McReynolds 33 20 23 22* 12 110 
Brandeis 31 27 23 24 13 118 
Sutherland 27 17 20 9 15 88 
Butler 24 26 21 22 19 112 
Sanford 24 20 «16 22 12 94 
Stone § II 30 24 105 


Total 


Taft 
Holmes fe) fe) fe) 
Van Devanter fe) fe) 
Brandeis 3 I 4 
Butler fe) I I 
Stone § fe) ) 2 I 2 5 
Total 0 0 7 2 2 11 


Dissenting Opinions 


Holmes 2 3 3 10 2 20 
Van Devanter ° ° ° 
McReynolds 7 5 3 3 3 21 


* Including the opinion of four Justices in a divided court. 
t Excluding one opinion later withdrawn. 


. 
Concurring Opinions 
¢ 


TABLE VII (continued) 


1925 1926 
2 8 

° 2 

° I 

° I 
qs 3 
11 21 


Total Opinions Delivered 


Total 245 


1924 
Brandeis I 
Sutherland 2 
Butler I 
Sanford ° 
Stone § 
Total 13 
Taft 33 
McKenna § 4 
Holmes 35 
Van Devanter 12 
McReynolds 40 
Brandeis 32 
Sutherland 29 
Butler 25 
Sanford 24 
Stone § II 


37 
27 
17 
25 
29 
17 
26 
20 
22 
220 


Dissenting Votes 


31 
28 
10 
27 


34 
22 


Taft 5 
McKenna § I 
Holmes 2 
Van Devanter 2 
McReynolds 12 
Brandeis 6 
Sutherland 8 
Butler 3 
Sanford 3 
Stone § Oo 
Total 42 
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49 


23 
6 
6 
I 

12 


+ Including one “ opinion dubitante.” 


U. S. iii). 


§ Mr. Justice McKenna retired on January 5, 1925 (266 U. S. iii) and was suc- 


ceeded by Mr. Justice Stone, who ascended the bench on March 2, 1925 (267 


= 
| | 89 
23 18 142 
4 
31 19 140 
8 4 51 . 
25 15 132 
34 16 145 
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17 22 12 95 
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must also be noted. Instead of taking a whole case, the Court 
allows certiorari for the consideration of specific issues to which 
arguments of counsel are confined.** Plainly, the Court is operat- 
ing under a stringent policy. But the circumstances under which 
it is employed — the pressure of the Court’s business — make ex- 
tremely difficult the application of the Court’s avowed criteria “* 
in the selection of cases fit for its deliberation. Unsuccessful peti- 
tioners and their counsel are bound to be disappointed in any 
event. Such feelings are evanescent, provided only there is an at- 
mosphere of confidence in the effectiveness of the selective proc- 
ess. Once the feeling gains ground that certioraris are granted 
where they should have been denied and are denied where they 
should have been granted, the whole mechanism of certiorari 
comes into question.** An accumulation of grievances arising 
from such an unequal administration of discretionary jurisdiction 
should be forestalled lest it invite crude attempts at legislative 
correction. 

Whether the growing mass of petitions for certiorari is bringing 
inequality in its wake and, if so, to what extent, are questions that 
open up lines for subtle investigation. Where the Court disposes 
of cases by opinions, the Reports give us data for considering 
whether the issues in a particular case fit “the character of rea- 
sons ” formulated by the Court as guides for invoking discretion- 
ary jurisdiction.** But in the cases disposed of per curiam after 
certiorari has been granted, and more particularly in the 539 in- 
stances in which certiorari was denied, an examination of the 
petitions, supporting briefs and records below is a necessary pre- 
liminary to any judgment upon the considerations that may have 
moved the Court’s action. This opens up a fruitful field for 
inquiry, plainly beyond the Court’s time but indispensable to an 
adequate critique of this important part of the Court’s business.*’ 

33 New York Cent. R. R. v. Johnson, 278 U.S. 590 (1928) ; Maryland Casualty 
Co. v. Jones, 278 U. S. 596 (1928). The same practice was adopted by the Court 
in Olmstead v. United States, 276 U. S. 609 (1928). Compare the comment made 
by the Court upon the effect of such an order in Olmstead v. United States, 277 
U. S. 438, 466 (1928), and Stone, J., dissenting, at 488. 

84 Rule 38(5), 275 U. S. 624. 
85 See Moore, Right of Review by Certiorari to the Supreme Court (1929) 17 
Geo. L. J. 307. 36 Rule 38(5), 275 U. S. 624. 


87 The beginnings of such a study have been made in an analysis of the disposi- 
tion of petitions for certiorari at the 1927 term in a paper by H. Thomas Austern 


| | 
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From a statistical survey of last year’s business, it sufficiently ap- 
pears that some cases, at least, slipped through the net of ex- 
clusion. In five cases the Court granted certiorari, but after 
argument on the merits found that the petition had been “ im- 
providently granted.” ** In three cases the Court evidently as- 
sumed that petitions for certiorari had been improvidently denied, 
because they were granted upon reconsideration pressed on the 
Court after prior denials.*° 

One class of cases that reaches the Court exclusively through 
certiorari is a heavy drain on the Court’s time, and a drain to 
which it should not be subjected. These are controversies 
under the Federal Employers’ Liability Act. Of the 649 peti- 
tions for certiorari, 42 concerned this Act; and of the 99 
petitions for certiorari granted, the Act absorbed 12 cases.*° 


and Jule E. Stocker, Certiorari in the Supreme Court of the United States (unpub- 
lished manuscript in the Harvard Law School Library). It is hoped that a similar 
study for the certiorari dispositions at the 1928 term will give at least suggestive 
hints for any evaluation of the practical workings of the mechanism of certiorari. 

88 New York, C. & St. L. R. R. v. Granfell, 278 U. S. 576 (1928) ; Seaboard Air 
Line Ry. v. Johnson, 278 U.S. 576 (1928) ; Empire Gas & Fuel Co. v. Saunders, 278 
U. S. 581 (1929); Virginian Ry. v. Kirk, 278 U. S. 582 (1929); Wallace v. Motor 
Products Corp., 279 U. S. 859 (1929). 

89 Sanitary Refrigerator Co. v. Winters, 278 U. S. 587 (1928); Karnuth v. 
United States ex rel. Albro, 278 U. S. 594 (1928); International Shoe Co. v. Fed- 
eral Trade Comm., 279 U. S. 832 (1929). Karnuth v. United States ex rel. Albro, 
279 U.S. 231 (1929), involved the question whether Canadian citizens who daily 
crossed from Canada to the United States could be regarded as immigrants falling 
within the quota requirements of the Immigration Act of 1924, 43 SraT. 153, 8 
U.S. C. § 201 (1926). 

40 Petitions for certiorari were granted in the following employers’ liability 
cases: Chesapeake & Ohio Ry. v. Stapleton, 278 U.S. 585 (1928); Virginian Ry. v. 
Kirk, 278 U.S. 582, 585 (1928) (later dismissed as improvidently granted) ; Dela- 
ware, L. & W. R. R. v. Koske, 278 U. S. 586 (1928); Atlantic Coast Line R. R. 
v. Driggers, 278 U. S. 587 (1928) ; Western & Atl. R. R. v. Hughes, 278 U. S. 588 
(1928); Douglas v. New York, N. H. & H. R. R., 278 U. S. 590 (1928); Minne- 
apolis, St. P. & S. St. M. Ry. v. Rock, 278 U. S. 593 (1928); Atlanta & Charlotte 
Air Line Ry. v. Green, 278 U. S. 594 (1928); Chesapeake & Ohio Ry. v. Mihas, 
279 U.S. 827 (1929); Gulf, M. & N. R. R. v. Williams, 279 U. S. 830 (1929) ; New 
York Cent. R. R. v. Ambrose, 279 U. S. 833 (1929); Chesapeake & Ohio Ry. v. 
Bryant, 279 U. S. 834 (1929). In the following cases, petitions for certiorari were 
denied: Belt Ry. v. Pfeifer, 278 U. S. 600 (1928); Southern Pac. Co. v. Industrial 
Comm., 278 U. S. 605 (1928); Salisbury v. Atchison, T. & S. F. R. R., 278 U. S. 
607 (1928) ; Washington & Old Dominion Ry. v. McPherson, 278 U. S. 610 (1928) ; 
New York, C. & St. L. R. R. v. Biermacher, 278 U. S. 614 (1928); Terminal R. R. 
v. Potterfield, 278 U. S. 616 (1928); Kansas City So. Ry. v. Nectaux, 278 U. S. 


: 
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The Chief Justice has taken occasion to invoke relief from this 
item of the Court’s business by suggesting that the Act be sup- 
planted by bringing its controversies under the principle of work- 
men’s compensation legislation.** The recommendation of the 
Chief Justice is supported by the interests of social policy as well 
as by a due regard for wise judicial administration. But until 
Congress acts, the Court has its own remedy. Without undue 
dogmatism, it may be asserted that petitions for certiorari seek- 
ing review of Federal Employers’ Liability cases are too read- 
ily granted. Far too many cases before the Court under this 
statute require not the enunciation of general principles but the 
application of settled doctrine to the special facts of a particular 
litigation.** In its general practice the Court has made abundantly 


621 (1928) ; Carlo v. Bessemer & Lake Erie R. R., 278 U. S. 622 (1928) ; Poindexter 
v. Cleveland, C. C. & St. L. Ry., 278 U. S. 622 (1928); Wilson v. Missouri Pac. 
R. R., 278 U. S. 622 (1928); Illinois State Trust Co. v. Missouri Pac. R. R., 278 
U. S. 623 (1928); Stapleton v. Reading Co., 278 U. S. 627 (1928); Dawson v. 
Reading Co., 278 U. S. 628 (1928); St. Louis Merchants Bridge Terminal Ry. v. 
Van Loon, 278 U. S. 632 (1928) ; Wabash Ry. v. Westover, 278 U. S. 632 (1928); 
Chicago I. & L. Ry. v. Stierwalt, 278 U. S. 633 (1928); Freeman v. Frasher, 278 
637 (1928) ; Mayor v. Central Vt. Ry., 278 U. S. 624 (1928) ; Texas & New Orleans 
Co. v. Tilley, 278 U. S. 642 (1928); Johnson v. Terminal R. R., 278 U. S. 644 
(1928) ; Chesapeake & Ohio Ry. v. Webb, 278 U. S. 646 (1928); St. Louis Mer- 
chants Bridge Terminal Ry. v. Woods, 278 U. S. 649 (1928) ; Lundquist v. Chicago, 
R. I. & P. Ry., 278 U. S. 658 (1929); Foreman Trust & Savings Bank v. Grand 
Trunk Western Ry., 279 U. S. 839 (1929) ; New York, C. & St. L. R. R. v. Peele, 279 
U. S. 842 (1929); Lehigh Valley R. R. v. Egyed, 279 U. S. 845 (1929); Watson v. 
Georgia S. & F. R. R., 279 U. S. 857 (1929); Pere Marquette Ry. v. Russell, 279 
U. S. 864 (1929) ; Hudson v. Norfolk & Western Ry., 279 U. S. 866 (1929); Buzyn- 
ski v. Luckenbach S. S. Co., 279 U. S. 867 (1929). 

41 “* A good many years ago it was attempted in Congress to provide a Work- 
men’s Compensation Act, or what was equivalent to it, with reference to that great 
body of men whose lives are constantly at stake in the operation of the transporta- 
tion systems of the country. We, in the Supreme Court, and all judges who have 
to do with the active conduct of litigation, realize the amount of time that is taken 
up in litigation of this kind, and also realize how much has been saved to the courts 
of the country by these Workmen’s Compensation Acts. 

“* But we have no such system in the Federal courts, and we need it! and I hope 
that in the study of negligence, which I understand is going on, you may stop for 
a moment and look over to a kindred subject. If you will look back, as we can, 
to the years since those acts were initiated, and think how much time might have 
been saved and how much real good could have been done by introducing what is 
practically a system of general insurance to save life and limb and widows by 
means of assistance after the death of the bread-winner, I think you will feel stirred 
to a movement of that sort.’” (1929) 15 A. B. A. J. 331, 333. 

42 See, e.g., Unadilla Valley Ry. v. Caldine, 278 U. S. 139 (1928) ; Delaware, L. 
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clear that certiorari cannot serve as a relief merely from an errone- 
ous result or even from individual hardship. In Federal Employ- 
ers’ Liability cases as in all others, certiorari should be reserved 
for its appropriate functions: to compose conflict among lower 


courts and to invoke the voice of ultimate law on significant fed- 
eral issues. 


2 


The stuff of the substantive issues before the Court at the last 

term, set forth in Table VIII, continues to make it a tribunal pre- 
occupied with matters of obvious public concern. The state’s im- 
pingement upon economic enterprise, whether through regulation 
or taxation, the adjustment of individual freedom to social needs, 
the appropriate distribution of authority among the different or- 
gans of government, the observance of a happy equilibrium be- 
tween the dual controls in our federal system: such are the ulti- 
mate questions concealed in the technical forms in which cases 
are presented to the Supreme Court. That only one opinion last 
term ** turned upon common law principles furnishes a sententious 
index to the content of the Court’s business. 

While the Court has ceased for some time to be fed by litigation 
from common law sources,** the profession has not yet made ade- 
quate response to the meaning of this significant phenomenon. 
The technique of presentation of controversies to the Supreme 
Court — record, briefs and argument —still reflects the tradi- 
tional methods before common law appellate tribunals. On the 
whole, issues are not sifted, briefs are not written, arguments 


& W. R. R. v. Koske, 279 U. S. 7 (1929); Atlantic Coast Line R. R. v. Davis, 279 
U. S. 34 (1929); Western & Atl. R. R. v. Hughes, 278 U. S. 496 (1929); Minne- 
apolis, St. P. & S. St. M. Ry. v. Rock, 279 U. S. 410 (1929); Chesapeake & Ohio 
Ry. v. Stapleton, 279 U. S. 587 (1929); Atlantic Coast Line R. R. v. Driggers, 279 
U. S. 787 (1929). In Seaboard Air Line Ry. v. Johnson, 278 U. S. 576 (1928), 
New York, C. & St. L. R. R. v. Granfell, 278 U. S. 576 (1928), and Virginian Ry. v. 
Kirk, 278 U. S. 582, 585 (1928), certioraris previously granted were dismissed as 
improvidently granted. All three cases were argued. Wright v. Grand Trunk R. R., 
278 U.S. 577 (1929), was affirmed per curiam. Atlantic Coast Line R. R. v. Tyner, 
278 U. S. 565 (1928), and Atlanta & Charlotte Air Line Ry. v. Green, 278 U. S. 
594 (1928), were reversed per curiam. All three of these cases were argued. 
43 Gleason v. Seaboard Air Line Ry., 278 U. S. 349 (1929). 


44 See FRANKFURTER AND LANDIS, THE BUSINESS OF THE SUPREME Court (1928) 
303-07. 
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TABLE VIII 


SuBJECcT MATTER OF OPINIONS 


1924 1925 1926 1927 1928 Total 
Admiralty II 8 7 12 7 45 


Antitrust Laws 7 2 13 I 3 26 
I 7 5 32 


Bankruptcy fe) 9 


Bill of Rights (other than 
Due Process) 


Commerce Clause 
1. Constitutionality of Fed- 


eral Regulation 2 2 I 2 ° 7 
2. Constitutionality of State 

Regulation 7 2 fe) 6 fe) 35 
3. Construction of Federal 


Regulation 
a. General 


b. Federal Employers’ 
Liability Act 5 5 fe) II 7 


Common Law Topics 
Construction of Miscellaneous 
Statutes 


1. Federal * 19 15 23 II 15 
I 2 I 4 


2. State fe) fe) 
3. Territorial 4 fe) 3 ° I 8 


* Including cases under the Immigration and Naturalization Laws. 


54 
10 7 o 31 
20-24 9 8 7 68 
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TABLE VIII (continued) 
1924 1925 1926 1927 1928 Total 


Due Process 


1. Regulation of Economic 
Enterprise 12 20 21 13 14 80 


2. Relating to Procedure 5 3 4 4 


3. Relating to Liberties of 
the Individual Citizen 


Impairment of Contract 
Indians 
International Law 


Jurisdiction, Practice and 
Procedure 


1. Supreme Court 
2. Inferior Courts 


Land Laws 


Patents and Trademarks 


Separation of Powers 


Suits Against Government 
in Contract 


Suits by States 
Taxation 


1. Federal 
2. State 
3. Territorial 


Total 


I 4 I 2 I 9 
I 4 16 
Fe 8 3 3 3 I 18 
ee I 4 4 4 2 15 
| 19 19 13 20 13 84 : 
7 232 209 199 174 129 943 
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are not made with due regard to the nature of the Court’s peculiar 
functions and the human limitations under which they are dis- 
charged. The Court’s essential réle is to mediate between conflict- 
ing public policies in American life, as revealed by the complicated 
details presented from time to time for adjudication. The burden 
of ascertaining these details ought not to be thrown upon the 
Court. So far as they are subject to proof, they ought authorita- 
tively to be ascertained by the lower courts.** Insofar as they in- 
volve social and economic data relevant to judicial judgment, they 
ought to be furnished by the bar. Decisions in such cases as Frost 
v. Corporation Commission *° and St. Louis & O'Fallon R. R. v. 
United States ** are rooted in judgment upon a vast body of data. 
The burden of ascertaining them ought not to be thrown upon the 
Justices, whose time and strength should be reserved for the toil- 
some process of reflection. 

At the last term, the Court gave emphatic intimations of its de- 
pendence upon adequate fulfillment of the bar’s responsibility to 
the Court.** The state of the docket demands that arguments be 
closely focussed upon essential issues and that briefs serve as com- 
pact and artistic expositions of the contentions of the parties. 

Too many rearguments have been compelled by inadequate pres- 


45 Jd. at 290-91; Frankfurter and Landis, supra note 4, at 22. 
46 278 U.S. 515 (1929); cf. Liggett Co. v. Baldridge, 278 U. S. 105 (1928). 
47 279 U.S. 461 (1929); cf. Wisconsin v. Illinois, 278 U. S. 367 (1929); United 
Fuel Gas Co. v. Railroad Comm., 278 U. S. 300 (1929); United Fuel Gas Co. v. 
Public Serv. Comm., 278 U. S. 322 (1929) ; West v. Standard Oil Co., 278 U. S. 200 
(1929) ; Washington ex rel. Seattle Title Trust Co. v. Roberge, 278 U. S. 116 (1928). 
48 By the disciplinary control over its bar as well as by the exactions which it 
makes from the profession in the conduct of its litigation, the Court exerts a power- 
ful influence upon the standards of the bar. Admonition of members of the pro- 
fession for disregarding its amenities, let alone its decencies, is, happily, seldom called 
for in Supreme Court litigation. At the last term, however, the Court was com- 
pelled to strike from its files a brief that failed to comply with the requirement of 
the Court that arguments “ either oral or written, though often properly in sharp 
controversy, shall be gracious and respectful to both the Court and opposing 
counsel, and be in such words as may be properly addressed by one gentleman to 
another.” National Surety Co. v. Jarvis, 278 U. S. 610, 611 (1928). Perhaps even 
more important was the Court’s action in New York Cent. R. R. v. Johnson, 279 
U. S. 310 (1929). It there reversed a judgment which followed an appeal to the 
prejudices of the jury. Such a decision will serve not only to restrain the occasional 
temptations of lawyers. It is a reminder to federal trial judges of the duty with 
which they are entrusted. See Sears, Legal Ethics in Action (1929) 24 Itt. L. 
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entation and preparation.*® In several cases the Court has spe- 
cifically defined the issues upon which it desired further argu- 
ment.” Reargument ought to be a great rarity. Barring very 
exceptional circumstances, resort to it must be attributed to some 
lack in the conditions governing the business of the Court. Thus, 
in its order restoring the Jnterborough case to the docket for 
reargument the Court added these terms, undoubtedly severe in 
themselves but provoked by much painful experience: “. . . that 
complete new briefs be filed, and that the old briefs heretofore 
filed shall not be used; that the new briefs shall conform to the 
rules of this Court, be compact, logically arranged with proper 
headings, concise, and free from burdensome, irrelevant, and im- 
material matter... .”°* That these strictures will serve as a 
wholesome education to the bar is attested by the Court’s refer- 
ence to “ helpful briefs ” ** upon the reargument. 

High competence on the part of the lower courts is equally 
essential to the effective functioning of the Supreme Court. 
Appellate review presupposes deliberate judgment below. The 
Court at the 1928 term again reminded the judges of the in- 
ferior courts that the Supreme Court ought to know the reasons 


49 Rearguments by the Court were ordered in the following cases: Gilchrist v. 
Interborough Rapid Transit Co., (1928) Sup. Cr. J. 101; Atlantic Coast Line R. R. 
v. Driggers, (1929) Sup. Cr. J. 177; United States v. Boston & Maine R. R., (1929) 
Sup. Cr. J. 183; Douglas v. New York, N. H. & H. R. R., (1929) Sup. Cr. J. 184; 
Johnson v. U. S. Shipping Board Emergency Fleet Corp., (1929) Sup. Cr. J. 234; 
Ann Arbor R. R. v. United States, (1929) Sup. Cr. J. 283.- 

50 United States v. Boston & Maine R. R., Johnson v. U. S. Shipping Board 
Emergency Fleet Corp., both supra note 49. 

51 Gilchrist v. Interborough Rapid Transit Co., 279 U. S. 159 (1929). 

52 (1928) Sup. Cr. J. 101. The following briefs and appendices were filed on 
the first argument: Brief on Behalf of the Appellant Transit Commission; Brief for 
the Appellant, City of New York; Brief for Appellee; Reply Brief of Appellant 
Transit Commission; Second Reply Brief of Appellant Transit Commission; Reply 
Brief for the Appellant, City of New York; Rejoinder Brief for the Appellant, City 
of New York; Reply Brief for the Appellee; Additional Brief on Behalf of Appellee, 
Interborough Rapid Transit Co.; Appendix to Appellee’s Brief; Rapid Transit Act; 
Public Service Commission Law —a total of 1924 pages. The record contained 
2023 pages. On reargument counsel succeeded in reducing the material presented to 
the Court, exclusive of the record, to 789 pages. 

58 Gilchrist v. Interborough Rapid Transit Co., 279 U. S. 159, 190 (1929). 
Chesapeake & Ohio Ry. v. Stapleton, 279 U. S. 587 (1929), was submitted on briefs 


to the Court. On Jan. 14, 1929, the Court ordered the case restored to the docket 
and new briefs to be filed. Sup. Cr. J. 168. 


a 
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that led to a judgment upon which it must pass judgment.* While 
in the particular instance a decree of a district court was involved, 
the circuit courts of appeals are under the greatest pressure to 
decide without opinion. A number of the circuits are notoriously 
laboring under too heavy a load. As to the eighth circuit, Con- 
gress partly gave relief by its division into two circuits.” The vast 
territory included within the eighth circuit cast peculiar burdens 
upon its circuit court of appeals, as well as hardship upon litigants. 
But other circuits also suffer from an undue volume of business. 
Thus, the Fifth Circuit Court of Appeals last year had 271 cases 
to be disposed of by three judges.** This, in the language of the 
Chief Justice on behalf of the Conference of Senior Circuit Judges, 
is “ far too many.” * So, for the Second Circuit Court of Appeals, 
Judge Manton wrote 70 opinions, Judge Learned Hand 64, Judge 
Augustus Hand 44, Judge Swan 49; in 79 cases, no opinions were 
written. Plainly, this is “ far too many.” Such conditions affect 
the quality of the work of the circuit courts of appeals. They also 
have their reflex upon the business of the Supreme Court. The 
advantages of increasing to five the number of judges on the cir- 
cuit courts of appeals should be thoroughly canvassed. Such en- 
largement could be secured by calling in, where necessary, district 
judges. Thereby the circuit courts of appeals would enlist more 
minds at argument and at conference. It would insure adequate 
opinions in every case. Inasmuch as in all but a small fraction of 
their business the circuit courts of appeals are final tribunals, 
opinions are called for because of this finality. Insofar as their 
adjudications are not final, opinions are required to guide coun- 
sel in determining whether to appeal and to aid the Supreme 
Court in disposing of appeals. 


54 Baltimore & Ohio R. R. v. United States, 279 U. S. 781, 787 (1929). 
55 The tenth circuit, embracing the states of Colorado, Wyoming, Utah, Kansas, 
Oklahoma and New Mexico, was established by the Act of Feb. 28, 1929, 45 Stat. 
1346, 28 U. S. C. Supp. III § 211 (1929). By an order of April 10, 1929, Mr. Justice 
Van Devanter was assigned as Circuit Justice of the Tenth Circuit. Sup. Cr. J. 244. 

56 U.S. Daily, Oct. 7, 1929, at 1875. 

57 Jbid. 

58 For these figures we are indebted to the office of the Clerk of the Circuit 
Court of Appeals for the Second Circuit. 
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The Judiciary Act of 1925 has brought fewer problems of con- 
struction in its train than prior acts defining the Court’s authority. 
The business at the last term revealed no further ambiguity in the 
Act of 1925 such as had to be settled in King Manufacturing Co. v. 
City Council of Augusta.” But the Supreme Court’s business is 
entangled in the jurisdiction and procedure that control the lower 
federal courts. Rulings of the Supreme Court upon such matters 
are not merely authoritative guides for the inferior courts. They 
are important factors in determining the business that comes to 
the Supreme Court and the conditions under which that business 
is dispatched. | 

Among the prickliest problems for adjudication are those raised 
by resort to the equitable powers of the federal courts against state 
legislation. Not only do they stir political friction inevitable to a 
conflict between state and national forces. They also present in- 
tricate professional difficulties. For decision is apt to turn on 
fine discriminations concerning local law and local experience 
which presuppose intimate understanding of local conditions. The 
guiding principles of American constitutional law are within the 
keeping of the Supreme Court. But it is unfair to ask its nine 
members to know or to ascertain the meaning concealed in the 
interstices of local legislation and to be aware of the localized facts 
which give that meaning. Against these difficulties and dangers 
latent in the exercise of federal equity powers over state action, 
Congress has furnished some safeguards by requiring three judges 
at nisi prius and not the usual single judge, and aiso by giving the 
states the opportunity to divert litigation from federal to state 

59 277 U.S. 100 (1928). See Frankfurter and Landis, supra note 4, at 25; Dodd, 
What is a Statute Under the Federal Judicial Code? (1929) 38 Yate L. J. 359. 

60 “ Many of the objections made raise questions as to the meaning and effect 
of recent statutes of the State which have not yet been construed by its courts; 
and we are reluctant to pass upon these questions.” Brandeis, J., in Southern Ry. 
v. Watts, 260 U. S. 519, 522 (1923). What the Supreme Court has said as to cases 
arising under Spanish law is applicable in large measure to the views of outsiders 
on state legislation: “ This Court has stated many times the deference due to the 
understanding of the local courts upon matters of purely local concern. ... This 
is especially true in dealing with the decisions of a Court inheriting and brought 
up in a different system from that which prevails here. When we contemplate 


such a system from the outside it seems like a wall of stone, every part even with 
all the others, except so far as our own local education may lead us to see sub- 
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courts.“ The states have not been alert to provide the necessary 
state procedure for the assumption of federal litigation by the 
state courts.*® The other protection— the requirement of a 
tribunal of three judges — has been furnished by characteristi- 
cally empiric legislation. Congress did not formulate a general 
principle of protecting the annulment of local legislation by a sin- 
gle federal judge. It has progressively applied the principle to 
specific categories of governmental action in the states. The 
scope of this legislation has been defined by successive decisions 
of the Supreme Court. In view of the redistribution of juris- 
diction by the 1925 Act, section 266 of the Judicial Code de- 
manded further elucidation.** Last term presented another such 
question. It will be recalled that three judges are required to sit 
in the district court where suit is brought to restrain “ the enforce- 
ment .. . of any statute of a State by restraining the action of 
any officer of such State in the enforcement . . . of such stat- 
ute... .”° In Ex parte Public Bank,® it was held that this 
provision does not apply where the action sought to be enjoined, 
although arising under a state enactment, is that of a municipal 
officer enforcing a local and not a state interest. 


ordinations to which we are accustomed. But to one brought up within it, vary- 
ing emphasis, tacit assumptions, unwritten practices, a thousand influences gained 
only from life, may give to the different parts wholly new values that logic and 
grammar never could have got from the books.” Diaz v. Gonzales, 261 U. S. 102, 
105-06 (1923), per Holmes, J. 

61 Jupiciat Cope § 266, as amended, 28 U. S. C. § 380 (1926). 

62 Pogue, State Determination of State Law and the Judicial Code (1928) 41 
Harv. L. Rev. 623. For a lively appreciation of the far-reaching public importance 
of the issues involved in the exercise of this jurisdiction by the federal courts, see 
the observations of Clark, J., in United States v. Mayor and Council of City of 
Hoboken, 29 F.(2d) 932, 936-37 (D. N. J. 1928). 

63 The provisions of Section 266 of the Judicial Code, 28 U.S. C. § 380 (1926), 
were a restatement of the existing provisions of the Mann-Elkins Act of June 18, 
1910, § 17, 36 Stat. 557. See FRANKFURTER AND LANDIS, Op. cit. supra note 44, at 
143. The section was amended by the Act of Mar. 4, 1913, 37 Stat. 1013, and 
later by the Judiciary Act of Feb. 13, 1925, § 1, 43 STAT. 936, 938. See also FranK- 
FURTER AND LANDIS, op. cit. supra note 44, at 278. 

64 Cf. Ex parte Buder, 271 U. S. 461 (1926) ; Moore v. Fidelity & Dep. Co., 272 
U. S. 317 (1926); Smith v. Wilson, 273 U. S. 388 (1927); Board of Pub. Util. 
Comm’rs v. Middlesex Water Co., 275 U.S. 483 (1927) ; Ex parte Collins, 277 U.S. 
565 (1928) ; see Frankfurter and Landis, supra note 4, at 24-27. 

65 Jupiciat Cope § 266, as amended; 28 U. S. C. § 380 (1926). 
66 278 U.S. ror (1928). 
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In the wise guidance of federal equity litigation the Supreme 
Court is not dependent on directive legislation by Congress. It 
has at its disposal the native resources of equity, and throughout 
its history has freely exercised them. How creative these re- 
sources are the Court demonstrated this year in the famous Jnter- 
borough case, Gilchrist v. Interborough Rapid Transit Company.” 
Stripped of all its complications and details, the central issue in 
controversy was whether a network of contracts between the city 
of New York and those operating its subways was in subordination 
to general legislation regulating the utilities of the state or inde- 
pendent of it. But this simplification of the issue is most illusory. 
For the answer turns on a large body of state enactments, their 
legislative history and other indicia of public opinion for their 
interpretation, a series of complicated contracts, their additions 
and modifications extending over many years, relevant but not 
controlling state adjudications, conduct by the city authorities 
and the Transit Company, and all the tacit assumptions which 
form part of the environment in which state events and state trans- 
actions move and by which they must be interpreted.“* The 
contracts which the Supreme Court was called upon to interpret 
with reference to state law had to be placed in this extensive con- 
text of state history. These transactions had not received the 
guiding interpretation of the state court. The Supreme Court 
refused to enter upon an independent inquiry into this confused 
maze of specialized New York law. Here was a situation in which 
the discretion of the chancellor called for abstention until the 
tribunal peculiarly fitted for ascertaining the local facts, namely, 
the New York Court of Appeals, should authoritatively declare 
them. The Court found that “abundant opportunity ” existed 
“to test the point of law by appeal to the State courts ” ® and, 
therefore, that the action of the district court, in assuming juris- 
diction “‘ was improvident and beyond the proper discretion of the 
court.” 


87 279 U.S. 159 (1929). 

68 “ The record is voluminous; the contracts between the parties are complex; 
the relevant statutes intricate. No decision of this Court, or of any court of New 
York authoritatively determines the questions at issue. The basic one calls for 
construction of complicated State legislation.” Ibid. at 207. 

69 [bid. at 208. 70 Ibid. at 209. 
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The orderly way in which the issue, which the Supreme Court 
thus declined to entertain, is now being threshed out in the state 
courts,” illustrates the appropriate accommodation between state 
and federal courts in the vindication of constitutional claims. For 
the interests prematurely asserted before the federal courts can 
again be brought to the Supreme Court. But if and when they 
next come to that Court, they will reach it after a thorough ex- 
ploration of all the issues by state tribunals, and with an authori- 
tative gloss by the New York Court of Appeals upon New York 
statutes and New York contracts. The decision in the /nter- 
borough case, therefore, has a significance far transcending the ex- 
citement of New Yorkers about their subway fares. It is bound 
to have a wide influence upon the direction of one of the most 
important phases of Supreme Court business. 


Felix Frankfurter. 
James M. Landis. 


Harvarp Law ScHOOL. 


71 On Aug. 10, 1929, Frankenthaler, J., of the Supreme Court of New York 
granted the motion of the Transit Commission for the severance of the issues in the 
case, ordering that the issue to be presented first for determination be limited to 
the validity of the five-cent fare clause in the Transit Company’s contracts with 
the city. N. Y. Times, Aug. 11, 1929, at 1. Argument on this issue was set for 
October 7, and the litigation is now in process of disposition. N. Y. Times, Oct. 17, 
1929, at 31. 


i 


THE BENEFICIARY OF A SPENDTHRIFT TRUST 63 


REACHING THE INTEREST OF THE BENEFICIARY 
OF A SPENDTHRIFT TRUST 


1 > sewed the impossible has always attracted men’s thought and 

energies. Perhaps as a result of this human tendency to try 
even when failure seems certain, there is today one branch of the 
law in which we find with increasing frequency the successful 
reaching of the unreachable. This paradox appears in some of 
the decisions on the subject of spendthrift trusts. When the in- 
strument creating a trust imposes a complete restraint against the 
voluntary and involuntary alienation of the interest of the bene- 
ficiary, the courts in many states have held that the interest is 
inalienable in accordance with the desire of the creator of the 
trust... Here we have the unreachable. The unfortunate conse- | 
quences to which such a complete restraint frequently leads, 
however, have led many courts to hold that in certain circum- 
stances creditors or others may reach the interest of the bene- ~ 
ficiary in spite of the restraint contained in the terms of the trust. 
Thus the unreachable is reached. The numerous situations in 
which the question of recovering from the interest of the bene- 
ficiary of a spendthrift trust has been presented are considered in 
this article.” 

In presenting these cases, a brief classification has been adopted 
for purposes of convenience and clarity. In the first section cases 
will be discussed in which particular classes of persons have been 
allowed to reach the interest of the beneficiary of a spendthrift 
trust. These persons include the wife or child of the beneficiary, 
the state, the beneficiary’s attorney or physician, the trustee, the 


1 It is not proposed to discuss herein the general law relating to the validity 
of spendthrift trusts. The earlier cases on this subject are set forth in detail in 
Gray, RESTRAINTS ON THE ALIENATION OF PROPERTY (2d ed. 1895). It is appar- 
ently safe to say that restraints on the alienation of equitable life interests are today 
valid either by decision or statute in a considerable majority of American juris- 
dictions. 

2 The cases are nearly all in agreement in holding that a creditor may reach 
the interest of his debtor in a trust which the debtor has created for his own benefit, 
even though there has been an attempt to restrain the alienation of the debtor’s 
interest. Such cases, however, are not included in this article. 
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executor of the settlor, and various persons representing the bene- 
ficiary, such as his administrator, guardian, receiver, or trustee in 
bankruptcy. In the next section several particular classes of 
situations in which recovery has been allowed will be discussed. 
The final section will be concerned with the problems arising 
under various statutory provisions affecting the interest of the 
beneficiary of a spendthrift trust. 


I. PARTICULAR CLASSES OF PERSONS 


The Wife or Child of a Beneficiary 


One of the consequences of the strict application of the doc- 
trine of spendthrift trusts is that a man who is the beneficiary of 
a considerable income may yet refuse entirely to support his wife 
or children. Are the courts powerless in such a situation? Had 
this and similar problems been considered when the question of 
spendthrift trusts was first presented for adjudication the courts 
might perhaps have been less ready to affirm their validity. There 
is a goodly number of cases, however, which hold that even in 
jurisdictions in which such trusts are generally valid, the interest 
of the beneficiary may be reached for the support of his wife or 
children, or for the payment of alimony to his wife. 

Support. Several of the earlier Pennsylvania cases were in 
conflict as to the power of the court to apply the interest of the 
beneficiary of a spendthrift trust for the support of his wife or 
children.* In Board of Charities v. Lockard,* however, the mat- 
ter was apparently settled in a decision by the supreme court 
affirming the inalienability of the beneficiary’s interest.’ But this 


8 Recovery was denied in Guardians of the Poor v. Mintzer, 16 Phila. 449 (Pa. 
1883) (wife and children). It was allowed in Board of Charities v. Moore, 6 Pa. 
Co. Ct. 66, 19 Phila. 540 (1888) (wife), and in Board of Charities v. Kennedy, 3 
Pa. Dist. Rep. 231, 34 W. N. Cas. 83 (1894). See also Decker v. Directors of the 


Poor, 120 Pa. 272, 13 Atl. 925 (1888). 
4 198 Pa. 572, 48 Atl. 496 (1901), rev’g Philadelphia v. Lockard, 13 Pa. Super. 


Ct. 569 (1900). 

5 Of course, where the beneficiary created a spendthrift trust for his own 
benefit his interest could be reached for the support of his wife. Philadelphia v. 
Meredith, 49 Pa. Super. Ct. 600 (1912), aff’g 20 Pa. Dist. Rep. 22 (1910). Cf. 
Young’s Estate, 17 Pa. Dist. Rep. 597 (1907). 
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result was practically overruled in Moorehead’s Estate. There 
a spendthrift trust had been created in which it was provided that 
the interest of the beneficiary should not be liable for his “con- — 
tracts or debts.” The court said that the creator of the trust 
must have intended to provide for the wife of the beneficiary, and 
further that support did not come within the restriction against 
“contracts or debts.” This reasoning leaves open the question 
whether a trust can be drawn with provisions which will exclude 
the wife or child.’ It seems probable, however, that Moorehead’s 
Estate indicates that the interest of the beneficiary cannot be 
exempted from the claim of his wife or child for support.® 
Discretionary Trusts. In Gardner v. O’Loughlin,® a will cre- 
ated a discretionary trust, giving property to a trustee to use the 
income “ for the sole benefit ” of the testator’s son, as the trustee 
should “deem judicious and proper.” The court held that the 
trustee could be compelled to pay part of the income for the sup- 
port of the beneficiary’s wife and children, who were destitute. 
It was said that such payments fell within the terms of the trust, 
and that it was an abuse of the trustee’s discretion to refuse to 
make them. This result was followed in Eaton v. Eaton,’° where 
the trustee was to expend the property “ for the benefit ” of E, 
the beneficiary, “as his needs may require.” The court said 
that the needs of a married man include “ not only his needs but 
also the needs of his family . . . ; and when we consider Z’s hab- 
its it is probable that was the sense in which his father used that 
word, for it is hardly probable that he intended to take care of E, 


® 289 Pa. 542, 137 Atl. 802, 52 A. L. R. 1259 (1927), aff’g 74 Pitts. L. J. 585 
(1926). See (1928) 41 Harv. L. Rev. 409; (1928) 76 U. or Pa. L. Rev. 220. 

7 Express provisions to this effect have appeared in the cases. See Bierer v. 
Bierer, 121 Kan. 57, 245 Pac. 1039 (1926) (present or future wife); Van Leer v. 
Van Leer, 221 Pa. 195, 70 Atl. 716 (1908) (A’s interest “ shall not be liable for the 
support .. . of his present wife”); Thurber v. Thurber, 43 R. I. 504, 112 Atl. 
209 (1921) (wife and children expressly excluded). 

8 A very similar problem is raised by the question of the right of the state 
to seek reimbursement from the income of the beneficiary for his support or for 
the support of his dependents. Cases on this question are discussed infra p. 68. 
Many of the Pennsylvania cases are actions brought in the name of a subdivision 
of the state, but these are brought on behalf of the wife or child, and for their 
benefit, rather than directly for the benefit of the state. 

9 6 N. H. 481, 84 Atl. 935 (1912); see also Ford v. Ford, 18 S. W.(2d) 859 
(Ky. 1929). 10 81 N. H. 275, 125 Atl. 433, 35 A. L. R. 1034 (1924). 
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and let his wife and child starve.” ** The wife is entitled to sup- 
port, however, only up to the time of her divorce, for after that 
time she ceases to be a member of the family of the beneficiary.’ 

Voluntary Alienation for Support of Wife. A few cases have 
involved the validity of an assignment by the beneficiary of a 
spendthrift trust of a part of his interest for the purpose of pro- 
viding for the support of his wife. Such an assignment has been 
upheld in New Jersey,’* and under the New York statute.** In 
Pennsylvania, an assignment by a beneficiary to his wife was held 
ineffective in a lower court opinion,”* but it is probable that this 
decision would not be followed since the pronouncement of the 
supreme court in Moorehead’s Estate.” 

Alimony. The right of a wife to reach the interest of a bene- 
ficiary of a spendthrift or discretionary trust to satisfy a judg- 
ment for alimony has been presented to the courts several times, 
with varying results. The question, of course, is closely related 
to the wife’s right to reach the interest for support, but it has 
been treated more or less distinctly. In one case it has been as- 
serted that alimony is not a debt,*’ but is simply a substitute for 
the wife’s right to support. Other cases, however, have said that 
alimony is a debt, and that the wife stands no better than any 
other creditor.** 

In Pennsylvania, it was early held a wife could not reach the 
interest to enforce a judgment for alimony,*® and the same re- 
sult has been reached concerning discretionary trusts in Iowa *° 


11 81 N. H. at 276, 125 Atl. at 433. 
12 Eaton v. Eaton, 82 N. H. 216, 132 Atl. 10 (1926). This case also holds that 
a child is entitled to support as a member of the family, although its custody 
has been awarded to the mother. 

18 Wright v. Leupp, 70 N. J. Eq. 130, 62 Atl. 464 (1905). This case involved a 
trust created by the beneficiary for his own benefit, but the court’s decision does 
not depend on this fact. 

14 Matter of Yard, 116 Misc. 19, 189 N. Y. Supp. 190 (1921). 

15 Hartman’s Estate, 31 Pa. Super. Ct. 152 (1906). 

16 Supra note 6. 

17 England v. England, 223 Ill. App. 549 (1922). 

18 De Rousse v. Williams, 181 Iowa 379, 164 N. W. 896 (1917) ; Eaton v. Eaton, 
supra note Io. 

19 Thackara v. Mintzer, 100 Pa. 151 (1882). 

20 Kiffner v. Kiffner, 185 Iowa 1064, 171 N. W. 590 (1919). There is a dictum 
to the same effect in De Rousse v. Williams, supra note 18 (the terms of the trust 
do not appear in the opinion but may be found in a Note in (1924) 9 Iowa L. BuLt. 
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and New Hampshire.** In New York, however, the wife may 
reach the interest of the beneficiary; and though her legal stand- 
ing may not be better than that of any other creditor, yet in prac- 
tice she seems to be more successful.”* In Illinois, it has been held 
that the beneficiary’s interest may be reached in satisfaction of a 
judgment for alimony,” in spite of the statutory restrictions 
against the rights of creditors. The point has been mentioned in 
a few other cases.** 

Statutes. In two states statutes have been enacted covering 
this situation. In Missouri,” it is provided that all spendthrift 
trust provisions shall be void “against the claims of any wife, 
child or children, . . . for support and maintenance, or, as 
against the claim of any said wife for alimony.” In Pennsyl- 
vania,”* fifty per cent of the interest of the beneficiary is allowed 
to be reached for the support of his wife and children. The con- 
stitutionality of the Pennsylvania provision as applied to trusts 
created before its enactment has been subject to some question,”’ 
but there is no doubt of its applicability to trusts thereafter cre- 
ated. The provision in Missouri is clear and complete, and might 


305, 307), where however the wife was successful because the court found that the 
beneficiary had created the trust for his own benefit. 

21 Eaton v. Eaton, supra note 12. 

22 Wetmore v. Wetmore, 149 N. Y. 520, 44 N. E. 169 (1896), modifying 79 Hun 
268, 29 N. Y. Supp. 440 (1894) (In Wetmore v. Wetmore, 162 N. Y. 503, 56 N.E. 
997 (1900), it was held that the wife’s right to reach the income accruing under the 
trust fund ceased on her remarriage) ; Moore v. Moore, 208 N. Y. 97, 101 N. E. 711 
(1913) (Pennsylvania trust), aff’g 143 App. Div. 428, 128 N. Y. Supp. 259 (1911) ; 
see also Miller v. Miller, 1 Abb. N. C. 30 (N. Y. 1876). 

In Clark v. Clark, N. Y. L. J., Aug. 21, 1926, at 1821, aff'd (mem.), 218 App. 
Div. 715, 218 N. Y. Supp. 715 (1926), the wife was allowed to sequester the hus- 
band’s income under § 1171-a of the N. Y. Civil Practice Act, without the necessity 
of bringing a separate proceeding for the purpose. 

23 England v. England, 223 Ill. App. 549 (1922); cf. Dieke v. Dieke, 182 Il. 
App. 13 (1913). 

24 Recovery from a discretionary trust was allowed in Ford v. Ford, supra 
note 9. In Gilkey v. Gilkey, 162 Mich. 664, 127 N. W. 715 (1910), the wife was 
allowed to recover for alimony when the court found that the beneficiary had in 
part created the trust for his own benefit. In Estate of Wakefield, 182 Wis. 208, 
196 N. W. 541 (1923), the wife was also successful, since the court held that the 
trust was not a spendthrift trust. 

25 Mo. Laws 1913, p. 96; now Mo. Rev. Stat. (1919) $557. 

26 Pa. P. L. 1913, p. 72, amended by Pa. P. L. 1917, p. 614; now Pa. Stat. 
(West, 1920) § 9062. Pa. P. L. 1921, p. 434; now Pa. Strat. (Supp. 1928) § 90792. 
27 This point is discussed infra, pp. 96-97. 
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well serve as a model for similar legislation in other jurisdictions 
in which spendthrift trusts are allowed. 


The State 


Although a spendthrift trust is held valid against creditors and 
assignees of the beneficiary, is the situation otherwise when the 
state seeks to reach the beneficiary’s interest? This question has 
been presented in a few cases. 

Reimbursement for Support of the Beneficiary. It sometimes 
happens that the state or a subdivision of the state is put to ex- 
pense for the support of a person who is the beneficiary of a 
spendthrift trust. May the state reach the interest of the bene- 
ficiary in the trust to reimburse itself for the expense it has in- 
curred? In New Jersey, the statutes were held to prevent such a 
recovery.** The contrary and more satisfactory result, however, 
has been reached in Pennsylvania.” 

Alien Property Custodian. When the beneficiary of a trust is 
an alien enemy, the state, represented by the Alien Property Cus- 
todian, may sequester the interest of the beneficiary, although 
statutes provide that it shall be exempt from the claims of 
creditors.” 

Taxes and Other Claims. No cases have arisen involving claims 
of the state for taxes or for other purposes. It seems clear, how- 
ever, that when the question does arise, the state should be al- 


28 Board of Chosen Freeholders v. Henry, 41 N. J. Eq. 388, 4 Atl. 858 (1886). 
This interpretation of the statute seems substantially overruled by Keppelmann v. 
Keppelmann, 91 N. J. Eq. 67, 108 Atl. 432 (1919). See the next paragraph of the 
text. 

29 In re Spangler, 3 Pa. D. & C. 616 (1923); Walters’ Case, 278 Pa. 421, 123 
Atl. 408 (1924). The interest of the state is also involved in the actions brought in 
the name of the state on behalf of the wife for her support. These cases are dis- 
cussed supra, pp. 64-65. 

80 Keppelmann v. Keppelmann, supra note 28, rev’g 89 N. J. Eq. 390, 105 Atl. 
140 (1918), certiorari denied, 252 U. S. 581 (1920); Matter of Bendit, 214 App. 
Div. 446, 212 N. Y. Supp. 526 (1925), modifying 124 Misc. 697, 209 N. Y. Supp. 
682 (1925); see also Kahn v. Garvan, 263 Fed. 909 (S. D. N. Y. 1920); Im re 
Miller, 281 Fed. 764 (C. C. A. 2d, 1922); Matter of Bendheim, 124 Misc. 424, 209 
N. Y. Supp. 141 (1924), aff'd (mem.), 214 App. Div. 716, 209 N. Y. Supp. 794 
(1925). In Public Trustee v. Wolf, [1923] A. C. 544, a similar result was reached 
with respect to a married woman’s separate estate subject to a restraint on 
alienation. 
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lowed to reach the beneficiary’s interest in satisfaction of the 
obligation. Although the beneficiary may need protection against 
himself and his creditors, he should not have it against the state. 


Attorney 


Although an attorney, so far as payment for his general serv- 
ices is concerned, stands no better than an ordinary creditor in 
reaching the interest in a spendthrift trust, he is, nevertheless, en- 
titled to a lien on his client’s income for services rendered in con- 
nection with his client’s interest in the trust.** This is simply an 
application of the principle that the beneficiary’s interest in a 
spendthrift trust may be alienated for the purpose of improving 
or increasing the value of the trust property.** 


Physician 


A physician who renders necessary medical services to the 
beneficiary of a spendthrift trust may enforce his claim for pay- 
ment for these services against the trust estate.** This should 
be true whether the services were rendered with the knowledge 
of the trustees or not. 


The Trustee 


Costs and Expenses. Suppose the beneficiary of a spendthrift 
trust, becoming dissatisfied with the administration of the trust, 
brings suit against the trustee alleging various breaches of trust. 
The beneficiary is unsuccessful and the trustee obtains a judg- 
ment for costs against him. May the trustee set off the amount 
of this judgment against the income due the beneficiary accruing 
in the trustee’s hands? It has been held that the trustee may not 


81 Matter of Williams, 187 N. Y. 286, 79 N. E. 1019 (1907), rev’g (mem.) 
Matter of Bischoff, 114 App. Div. 904, 100 N. Y. Supp. 1105 (1906). Matter of 
Hoyt, 5 Dem. 432 (N. Y. 1887), to the contrary, is overruled on this point. In 
Kahn v. Brooklyn Trust Co., 5 App. Div. 495, 38 N. Y. Supp. 1059 (1896), the 
attorney sued the trustee at law and was unsuccessful. Contra: Castree v. Shotwell, 
72 N. J. Eq. 590, 68 Atl. 774 (1908). 32 This point is discussed infra, pp. 81-82. 

88 Sherman v. Skuse, 166 N. Y. 345, 59 N. E. 990 (1901), aff’g 45 App. Div. 
335, 60 N. Y. Supp. 1030 (1899). See also Pond v. Harrison, 96 Kan. 542, 544, 152 
Pac. 655, 656 (1915), citing Sherman v. Skuse. 
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make such a set-off,** but the contrary view suggested in an 
Illinois case *° seems greatly to be preferred. Why is this not an 
expense of the administration of the trust, just as much as the 
payment of brokers’ commissions if the trustee buys or sells se- 
curities included in the trust property? Certainly the trustee may 
take credit for such expenditures in his accounts. It has been 
held that the trustee may reimburse himself out of the income 
of a spendthrift trust for a considerable expense incurred in the 
administration of the trust at the instance of the beneficiary.** 
Advances. If the trustee makes advances to the beneficiary, 
before the income has actually accrued in the trustee’s hands, 
may he take credit for these payments in his accounts, or is he as 
to them simply a creditor of the beneficiary with no greater 
rights against the income of the trust than an ordinary creditor 
would have? It has been held in several lower court cases in 
New York that the trustee may not take credit in his accounts 
for such advances,*’ but a decision to the contrary in Pennsyl- 
vania ** seems more easily supportable. The beneficiary should 
not be allowed to receive what in substance is a double payment 
simply because the trustee complied with his wishes and ad- 
vanced income before it was actually due.** 


84 Matter of Ungrich, 201 N. Y. 415, 94 N. E. 999 (1911), rev’g (mem.), 140 
App. Div. 930, 125 N. Y. Supp. 1148 (1910); Matter of Knibbs, 45 Misc. 83, 91 
N. Y. Supp. 697 (1904). 

85 Judson v. First Trust & Sav. Bank, 238 Ill. App. 531, 541 (1925). 

86 Thaw’s Estate, 252 Pa. 99, 97 Atl. 108 (1916). The expenses were incurred 
in determining the sanity of the beneficiary, which the trustee had to ascertain 
before he could make payments to him. In McCurdy’s Estate, 3 Pa. D. & C. 735 
(1923), the trustee was allowed to set off against the executor of the beneficiary the 
amount due to the trustee on a judgment against the beneficiary. 

87 Matter of Rutherford, 5 Dem. 499 (N. Y. 1887), sub nom. Matter of Jones, 
to N. Y. St. Rep. 176 (1887), aff'd, Matter of Jones, 48 Hun 620 (mem.), 1 N. Y. 
Supp. 127 (1888); Matter of Odell, 1 Connolly 91, 2 N. Y. Supp. 752 (1888); 
Matter of Muller, 25 App. Div. 269, 50 N. Y. Supp. 786 (1898). But cf. Matter of 
Muller, 31 App. Div. 80, 52 N. Y. Supp. 565 (1898). 

88 King’s Estate, 147 Pa. 410, 23 Atl. 603 (1892); see Keen’s Estate, 293 Pa. 
267, 142 Atl. 209 (1928). Compare also the cases in which the trustee is allowed 
to take credit for payments made on the order of the beneficiary. Clark v. Clark, 
123 Kan. 646, 256 Pac. 1or2 (1927) ; Ames v. Clarke, 106 Mass. 573 (1871) ; Matter 
of Valentine, 5 Misc. 479, 26 N. Y. Supp. 716 (1893) ; Matter of Oakley, 116 Misc. 
494, 190 N. Y. Supp. 157 (1921), aff'd (mem.), 207 App. Div. 811, 201 N. Y. Supp. 
929 (1923); Jones’s Estate, 199 Pa. 143, 48 Atl. 865 (1901); Shuster’s Estate, 26 
Pa. Dist. Rep. 232 (1917). 

89 On the other hand, it may be argued that what amounts to an assignment 
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Executor of the Settlor 


A problem very similar to that raised by indebtedness to the 
trustee arises where a testator creates in his will a spendthrift 
trust for a beneficiary, naming his executor as trustee, and at the 
time of the testator’s death, the beneficiary is indebted to the 
testator. May the executor set off the beneficiary’s indebtedness 
to the testator’s estate against income accruing to the beneficiary 
under the spendthrift trust? If the will provided an ordinary 
legacy for the beneficiary the executor would normally be allowed 
to make such a set-off.*° But it has been held in some of the 
lower New York courts that the executor cannot set off the in- 
debtedness when the beneficiary takes under a spendthrift trust,** 
since to allow him to do so would be to allow the estate to reach 
what an ordinary creditor could not. In one case, however, the 
set-off was allowed.‘ In Pennsylvania, in this situation, the . 
courts admit extrinsic evidence on the question whether the tes- 
tator intended that the debt should be paid or not.** In the ab- 
sence of evidence to the contrary the executor is not allowed to 
make the set-off. 


Administrators, Guardians, and Receivers 


The administrator of the beneficiary of a spendthrift trust is 
entitled to receive all income which had accrued in favor of the 


to the trustee should stand no better than an assignment to anyone else. It is, of 
course, impossible to dogmatize, but there seems little to be said for a state of the 
law which would permit an adult beneficiary in full possession of his faculties to 
compel a double payment by his trustee. Of course if the trustee actively en- 
courages the beneficiary to become indebted to him, he may not be allowed to re- 
cover from the trust property even where there is no spendthrift trust. See 
McKnight v. Wilson, 2 Jones Eq. 491 (N. C. 1856). On the right of the trustee of 
a discretionary trust to collect a debt from the interest of the beneficiary, see 
Clement’s Appeal, 49 Conn. 519 (1882). 

40 See, e.g., Matter of Flint, 120 Misc. 230, 198 N. Y. Supp. 190 (1923). 

41 Matter of Temple, 36 Misc. 620, 74 N. Y. Supp. 479 (1901); Matter of 
Bogert, 41 Misc. 598, 85 N. Y. Supp. 291 (1903); see Matter of Flint, 118 Misc. 
354, 193 N. Y. Supp. 319 (1922). In Matter of Knibbs, 45 Misc. 83, 91 N. Y. Supp. 
697 (1904), the executors were not allowed to set off against the beneficiary a 
judgment for costs resulting from the beneficiary’s unsuccessful attempt to contest 
the will. 

42 Matter of Foster, 38 Misc. 347, 77 N. Y. Supp. 922 (1902). 

43 Sharp v. Wightman, 205 Pa. 285, 54 Atl. 888 (1903) ; Elwart’s Estate, 52 Pa, 
Super. Ct. 321 (1913). 


. 
i 
a 
t 
4 
4 
‘ | 
4 
- 


72 HARVARD LAW REVIEW 


beneficiary at the time of his death, and which had not yet been 
paid by the trustee.** This is true, however, only in the case of 
a strict spendthrift trust in which the income was absolutely owing 
to the beneficiary. When the trust is a discretionary trust the 
administrator of the beneficiary is not entitled to demand any 
income which had not been paid to the beneficiary.*° The bene- 
ficiary’s right to hold the trustee to account for breaches of trust 
passes to the beneficiary’s administrator notwithstanding the fact 
that the beneficiary’s interest is expressly made inalienable.*® 

If the beneficiary of a spendthrift trust becomes incompetent, 
his guardian or committee is entitled to the income,*” and he may 
rightfully pay expenses and costs of the commission out of the 
income received by him.** 

It has been held that in a proper case a receiver may be ap- 
pointed to receive the income due to the beneficiary of a spend- 
thrift trust.*° In a recent case where a receiver was appointed, 
he was held entitled to compensation out of the trust property.” 


44 Camden Safe Dep. & Trust Co. v. Schellenger, 78 N. J. Eq. 138, 78 Atl. 
672 (1910) ; see Baeder’s Estate, 190 Pa. 606, 42 Atl. 1102 (1899); McCurdy’s Es- 
tate, 3 Pa. D. & C. 735 (1923). In the last case, it was held that the income after 
it had been paid to the executor of the beneficiary was liable for the beneficiary’s 
debts. 

45 Gray v. Corbit, 4 Del. Ch. 135 (1871); Rackemann v. Wood, 203 Mass. 
sor, 89 N. E. 1037 (1909); Huber’s Appeal, 80 Pa. 348 (1876); Baeder’s Es- 
tate, 190 Pa. 614, 42 Atl. 1104 (1899); Ross’s Estate, 18 Pa. Dist. Rep. 831 
(1909) (support); Sullivan’s Estate, 7 Erie Co. L. J. 49 (Pa. 1925); Thurber v. 
Thurber, supra note 7; Garland v. Garland, 87 Va. 758, 13 S. E. 478, 13 L. R. A. 
212 (1891). But see Cromwell v. Converse, 143 Atl. 416 (Conn. 1928). In Leverett 
v. Barnwell, 214 Mass. 105, 101 N. E. 75 (1913), it was decided that the trustees of 
a discretionary trust might pay the accrued income to the executor. of the bene- 
ficiary, if in their discretion they desired to do so. 

46 Estate of Hemphill, 157 Wis. 331, 147 N. W. 1089 (1914). 

47 Everhart’s Estate, 145 Atl. 702 (Pa. 1929) (discretionary trust) ; Thurber v. 
Thurber, supra note 7. 

48 Young’s Estate, 17 Pa. Dist. Rep. 444 (1907). 

49 Moore v. Moore, 208 N. Y. 97, 101 N. E. 711 (1913) ; Clark v. Clark, N. Y. 
L. J., Aug. 21, 1926, at 1821, aff'd (mem.), 218 App. Div. 715, 218 N. Y. Supp. 
715 (1926); Mintzer v. Mintzer, 15 Phila. 161 (Pa. 1881) ; see also the cases, supra 
p. 68, in which the Alien Property Custodian was allowed to take the interest. 
But see contra: Raymond v. Tiffany, 59 Misc. 283, 112 N. Y. Supp. 252 (1908); 
Myers v. Russell, 60 Misc. 617, 112 N. Y. Supp. 520 (1908) ; Hoye v. Hipkins, 182 
App. Div. 901, 168 N. Y. Supp. 1112 (1918). 

50 Clark v. Clark, 132 Misc. 588, 230 N. Y. Supp. 455 (1928). 
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Trustee in Bankrupicy 


The right of the trustee in bankruptcy of the beneficiary of a 
spendthrift trust to reach the interest of the bankrupt in the trust 
is, of course, very similar to the right of a creditor, and for most 
purposes no distinction has been made between the two situations 
throughout this article." The position of the trustee in bank- 
ruptcy is, of course, entirely statutory. Whatever rights he has 
with respect to spendthrift trusts will depend upon the provisions 
of the Bankruptcy Act and their interpretation. Two sections of 
that Act are of special importance in this connection. In sec- 
tion 47a(2),°’ it is provided that the trustee in bankruptcy, “ as 
to all property not in the custody of the bankruptcy court, shall 
be deemed vested with all the rights, remedies, and powers of a 
judgment creditor holding an execution duly returned unsatisfied.” 
And by section 70a(5),°* the trustee in bankruptcy is vested with 
the title of the bankrupt to “ property which prior to the filing of 
the petition he could by any means have transferred or which 
might have been levied upon and sold under judicial process 
against him.” 

The application of these statutes is chiefly in connection with 
statutory provisions in force in New York and other states to the 
effect that the surplus income from a spendthrift trust, “ beyond 
the sum that may be necessary for the education and support of 
the person for whose benefit the trust is created, shall be liable, 
in equity, to the claims of the creditors of such person, in the same 
manner as other personal property, which cannot be reached by 
an execution at law.” * Under this statute a creditor may reach 
the surplus income from a spendthrift trust when there is such a 


51 In Billings v. Marsh, 153 Mass. 311, 26 N. E. 1000, 10 L. R.A. 704 (1891), 
it was held that an assignee under a state insolvency law could not reach interests 
in a spendthrift trust which would not be available to a creditor. 

A situation in which it is thought the rights of a trustee in bankruptcy should 
be greater than those of a creditor is discussed infra pp. 74-78. On the general 
question of the rights of the trustee in bankruptcy, see Notes (1922) 16 A. L. R. 
552; Ann. Cas. 1918D, 91; L. R. A. 1917A, 989. 

52 Act of June 25, 1910, c. 412, § 8, 36 Stat. 840, 11 U. S. C. § 75a(2) (1926). 

53 Act of July 1, 1898, c. 541, § 70a(5), 30 Stat. 544, 11 U. S. C. § r10a(5) 
(1926). 

54 The cases which have considered the amount of the allowance to be made 
to the beneficiary for his support are considered infra pp. 87-92. 
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surplus. If the beneficiary of a trust becomes bankrupt may his 
trustee in bankruptcy similarly reach it? The provision quoted 
in the preceding paragraph from section 47a(2) of the Bank- 
ruptcy Act did not appear in the Act as it was first passed in 1898, 
and in Butler v. Baudouine °° the New York Court of Appeals held 
that property which could be reached only by a suit in equity did 
not come within the phrase “ might have been levied upon” in 
section 70a(5) of the Bankruptcy Act. This exceedingly nar- 
row decision left matters in a most unfortunate position. The 
trustee in bankruptcy was prevented from reaching, and distrib- 
uting to all creditors, property which could be reached by a credi- 
tor individually by a suit in equity. The courts adopted various 
makeshifts to relieve the situation.’ A change in the Bankruptcy 
Act was called for, and in 1910 the amendment to section 47a(2) 
set out in the preceding paragraph was adopted. Under this pro- 
vision it has been held in both state and federal courts that the 
trustee in bankruptcy may reach the surplus income of a bankrupt 
beneficiary of a trust.** It has also been held that the New York 
statute allowing creditors to reach ten per cent of the income of 
the beneficiary of a trust applies in favor of the trustee in 
bankruptcy.” 

Interests Which the Beneficiary May Assign but Which Credi- 
tors Cannot Reach. Another problem of some difficulty in con- 
nection with the rights of the trustee in bankruptcy is raised by 


55 177 N. Y. 530, 69 N. E. 1121 (1903), aff’g on opinion below, 84 App. Div. 
215, 82 N. Y. Supp. 773 (1903). This was followed in McNaboe v. Marks, 51 Misc. 
207, 99 N. Y. Supp. 960 (1906). 

56 Earlier cases in New York had reached a contrary result. In re Baudouine, 
tor Fed. 574 (C. C. A. 2d, 1900), modifying 96 Fed. 536 (S. D. N. Y. 1899); 
Brown v. Barker, 68 App. Div. 592, 74 N. Y. Supp. 43 (1902); see also In re 
Tiffany, 133 Fed. 799 (S. D. N. Y. 1904) ; In re McKay, 143 Fed. 671 (W. D.N. Y. 
1906). 

57 In In re Tiffany, 147 Fed. 314 (S. D. N. Y. 1906), the court refused to grant 
a discharge until creditors had been given an opportunity to reach the surplus 
income by proceeding in equity in the state courts. 

58 In re Morris, 204 Fed. 770 (C. C. A. 2d, 1913); In re Reynolds, 243 Fed. 
268 (N. D. N. Y. 1917); Jenks v. Title Guarantee & Trust Co., 170 App. Div. 
830, 156 N. Y. Supp. 478 (1915); Rowe v. Farmers’ Loan & Trust Co., 132 Misc. 
651, 230 N. Y. Supp. 382 (1928). 

59 This statute is discussed infra pp. 93-94. 

60 Matter of Poskanzer, 101 Misc. 100, 166 N. Y. Supp. 811 (1917), aff'd 
(mem.), 181 App. Div. 915, 167 N. Y. Supp. 1122 (1917). 
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the provisions of section 70a(2) of the Bankruptcy Act, giving 
the trustee in bankruptcy title to property which the bankrupt 
“ could by any means have transferred.” What is the position of 
the trustee in bankruptcy with respect to an interest which the 
bankrupt might voluntarily have transferred, but which could not 
have been reached by his creditors? Such a situation might arise 
either under statutory provisions, or apart from statute. 

Statutes. Under the type of statutes derived from the New 
York Revised Statutes of 1828 relating to the powers of chancery 
courts, creditors are prevented from reaching property held in 
trust for a debtor when the trust was created by some person other 
than the debtor himself.** It has been held under statutes of this 
type that the beneficiary may alienate his interest voluntarily al- 
though it is exempt from the claims of his creditors.°? And the 
problem also arises under the California type of statute.** Under 
these statutes the beneficiary may alienate his entire interest un- 
less such alienation is expressly restrained by the instrument cre- 
ating the trust,** but his creditors may reach only the surplus 
income even if such alienation is not restrained.® 


61 Statutes of this type are in force in several states. See Int. Rev. Srar. 
(Cahill, 1927) c. 22, §49; N. J. Comp. Strat. (1910) pp. 435-37, $8 70, 71; TENN. 
Ann. Cope (Shannon, 1918) § 6092. _ 

62 Potter v. Couch, 141 U. S. 296 (1891) (Illinois law) ; Binns v. LaForge, 191 
Til. 598, 61 N. E. 382 (1901); Henson v. Wright, 88 Tenn. 501, 12 S. W. 1035 
(1890). In Connecticut, it has been held that the interest of the beneficiary 
of a trust coming within the provisions of the statute making such interests exempt 
from execution for debts cannot be voluntarily alienated, although the statute 
does not expressly forbid voluntary alienation. Foley v. Hastings, 107 Conn. 9, 139 
Atl. 305 (1927). 

68 Cat. Civ. Cope (Deering, 1923) §§859, 867. Similar provisions are in 
force in North and South Dakota, and in Oklahoma. N. D. Comp. Laws ANN. 
(1913) §§ 5369, 5377; S. D. Rev. Cope (1919) §§ 376, 384; Oxia. Comp. Star. 
Ann. (1921) §§ 8470, 8478. 

64 Blackburn v. Webb, 133 Cal. 420, 65 Pac. 952 (1901). See also Fatjo v. 
Swasey, 111 Cal. 628, 44 Pac. 225 (1896). 

65 Magner v. Crooks, 139 Cal. 640, 73 Pac. 585 (1903). The California statute 
applies only to real property. It does not appear from the opinion in Magner v. 
Crooks that the property was real estate or that there was no restraint on aliena- 
tion in the instrument creating the trust. Both of these facts however appear 
on pages 44 and 45 of the transcript on appeal in the case on file in the library 
of the Supreme Court of California in Sacramento. For this information I am 
indebted to George E. Dane, Esq., of the San Francisco bar. In McColgan v. 
Magee, Inc., 172 Cal. 182, 185-86, 155 Pac. 995, 997, Ann. Cas. 1917D, 1050 (1916), 
the court, however, treats Magner v. Crooks as though it involved a spendthrift 
trust, 
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In these two situations may the beneficiary’s trustee in bank- 
ruptcy reach the entire interest on the ground that it is property 
which the bankrupt “ could by any means have transferred ” ? 
The Illinois court, without discussing the statute, has held that 
the interest of the beneficiary of a trust passes to his trustee 
in bankruptcy. This decision seems entirely proper. It might 
be contended, however, that the statute comes within the provi- 
sions of the Bankruptcy Act as to exemption laws.® But the 
statutes in question do not purport to be exemption laws as that 
term is commonly understood, for in many cases they exempt an 
unlimited amount of the beneficiary’s interest, and they apply 
only to property held in trust for the beneficiary and not to all 
property. 

Apart from Statute. Suppose that as a matter of common law 
without the intervention of any statute a court decides that the 
interest of a beneficiary of a trust may be made exempt from 
the claims of his creditors while remaining subject to his power 
of voluntary alienation.** There are two cases which bear more 
or less closely on the question whether the trustee in bankruptcy 
may then reach the interest on the ground that it is property 
which the beneficiary “ could by any means have transferred.” 

In Eaton v. Boston Safe Deposit and Trust Co.,® a will pro- 
vided that trustees should pay an annuity of $3,000 to the bene- 
ficiary, “‘ said income to be free from the interference or control 
of her creditors.” The Massachusetts court had held ” that since 
a creditor could not reach this income, the trustee in bankruptcy 
of the beneficiary could not either. In its opinion, the court ob- 
served, “ There is nothing in the will which forbids the life ten- 


66 Martin v. McCune, 318 Ill. 585, 149 N. E. 489 (1925); see also Spindle v. 
Shreve, 111 U.S. 542 (1884), aff’g 4 Fed. 136 (C. C. N. D. Ill. 1880). 

67 Section 6 of the Bankruptcy Act provides: “ This Act shall not affect the 
allowance to bankrupts of the exemptions which are prescribed by the State laws 
in force at the time of the filing of the petition in the State wherein they have had 
their domicile for the six months or the greater portion thereof immediately preced- 
ing the filing of the petition.” Act of July 1, 1898, c. 541, § 6, 30 Srat. 548 (1898), 
11 U.S. C. § 24 (1927). 

68 In Croom v. Ocala Plumbing & Elec. Co., 62 Fla. 460, 57 So. 243 (1911), the 
court indicated that a restraint against creditors only would not be valid. 

69 240 U.S. 427 (1916). 

70 Boston Safe Dep. & Trust Co. v. Luke, 220 Mass. 484, 485, 108 N. E. 64, 
65, L. R. A. 1917A, 988 (1915). 
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ant’s assigning her equitable interest. It follows that it was as- 
signable.” The trustee in bankruptcy then carried the case to 
the United States Supreme Court. Although the assignability of 
the interest was purely a matter of state law on which the opinion 
of the Massachusetts court should have been final, the opinion of 
the Supreme Court written by Mr. Justice Holmes amounts to 
little less than an overruling of the state court on a matter of 
state law.” An examination of the opinion,”* however, shows that 
Eaton v. Boston Safe Deposit and Trust Co. is not a decision that 
the trustee in bankruptcy may not reach an interest which the 
state court holds to be subject to the voluntary alienation of the 
beneficiary. It is rather a decision that the interest in question 
was not subject to his voluntary alienation, in spite of the state 
court’s decision that it was. It seems fairly clear from the opin- 
ion that if the state court should persist in its decision that the 
beneficiary could voluntarily alienate his interest in such a sit- 
uation, the Supreme Court would hold that the interest passed 
to the trustee in bankruptcy under section 70a(5) of the Bank- 
ruptcy Act. 


71 In support of this proposition were cited Ames v. Clark, 106 Mass. 573 
(1871), and Huntress v. Allen, 195 Mass. 226, 80 N. E. 949 (1907). 

72 In upholding the decree which had been entered against the trustee in 
bankruptcy, the opinion said: 

“Tf it be true without qualification that the bankrupt could have assigned her 
interest, . . . the argument would be very strong that the statute intended the 
fund to pass. There would be an analogy at least with the provision giving the 
trustee all powers that the bankrupt might have exercised for her own benefit, 
§ 70a(3), and there would be difficulty in admitting that a person could have 
property over which he could exercise all the powers of ownership except to make 
it liable for his debts. The conclusion that the fund was assignable was based on 
two cases, and we presume was meant to go no further than their authority re- 
quired. The first of these simply held that an executor was not liable on his bond 
for paying over an annuity to an assignee as it fell due, when the assignor to whom 
it was bequeathed free from creditors had not attempted to avoid his act. Ames v. 
Clarke, 106 Massachusetts, 573. The other case does not go beyond a dictum 
that carries the principle no farther. Huntress v. Allen, 195 Massachusetts, 226. It 
is true that where the restriction has been enforced there generally has been a 
clause against anticipation, but the present decision in following them holds the 
restricting clause paramount, and therefore we feel warranted in assuming that 
the power of alienation will not be pressed to a point inconsistent with the 
dominant intent of the will. Whether if that power were absolute the restriction 
still should be upheld as in case of a statutory exemption that leaves the bankrupt 
free to convey his rights it is unnecessary to decide.” 240 U.S. at 428-29. 

73 See in particular the last sentence quoted supra note 72. 
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In Hull v. Farmers’ Loan & Trust Co.,"* the beneficiary was not 
to receive his interest until he was “ financially solvent and able 
to pay all his just debts and liabilities from resources other than ” 
the trust property. The United States Supreme Court declined to 
decide whether the beneficiary’s interest could have been volun- 
tarily alienated by him, but held in what must be regarded as an 
unsatisfactory opinion that the interest did not pass to the trustee 
in bankruptcy of the beneficiary. It is significant, however, that 
counsel for the beneficiary argued strenuously in their briefs that 
the interest of the beneficiary was not voluntarily alienable.”° 

. These decisions leave the law on this question in considerable 
doubt. The decision which should be made, however, seems rea- 
sonably clear. So far as the immunity granted to the bankrupt 
is in substance an exemption law, the trustee in bankruptcy should 
not be allowed to reach the interest. Where no statute is in- 
volved, however, the immunity cannot be said to amount to an 
exemption as that term is used in the Bankruptcy Act. If the 
property is subject to the voluntary alienation of the beneficiary, 
it is property which he “ could by any means have transferred ” 
and the trustee in bankruptcy should be entitled to claim it. A 
close analogy is found in a type of case which has been decided 
by the Supreme Court on more than one occasion, involving the 
right of a trustee in bankruptcy to reach the interest of the bank- 
rupt in a seat on a stock exchange. A stock exchange seat, with 
certain limitations, may be voluntarily assigned by its owner. In 
Page v. Edmunds,” the Supreme Court held that since it could be 
transferred, it passed to the trustee in bankruptcy of its owner, 
although the state court had held that as a matter of state law 
it was not subject to execution. The same principle should apply 
to the interest of the beneficiary of a trust which is subject to the 
voluntary alienation of the beneficiary, even though as a matter 
of state law the interest cannot be reached by creditors. 


7 245 U.S. 312 (1917), aff’g Hull v. Palmer, 213 N. Y. 315, 107 N. E. 653 
(1915), aff’g 155 App. Div. 636, 140 N. Y. Supp. 811 (1913). The same result was 
reached on similar facts in Siemers v. Morris, 169 App. Div. 411, 154 N. Y. Supp. 
toor (1915). 

75 See pp. 25-35 of the Brief for Defendant in Error, The Farmers’ Loan & 


Trust Co. 
76 187 U. S. 596 (1903). The same result was reached in Chicago Board of . 


Trade v. Johnson, 264 U. S. 1 (1924). 
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II. SpectAL CIRCUMSTANCES 


When the Beneficiary Is Also a Trustee 


For Breaches of Trust. It sometimes happens that the benefi- 
ciary of a spendthrift trust is also the trustee or one of the trustees 
of the trust. Suppose in such a case that the beneficiary-trustee 
embezzles part of the trust property or commits some other breach 
of trust. May the other beneficiaries of the trust reach the benefi- 
cial interest of the defaulting trustee-beneficiary in order to make 
good their loss? It was held in an early Pennsylvania case ™ that 
the interest of the trustee-beneficiary could not be. reached even 
in such a case, and this result has been followed in that state.” 
Although these decisions are perhaps logically justifiable in a 
spendthrift trust jurisdiction, there are many reasons which 
would dictate a contrary result, and which it may be hoped will 
prove of more weight when the question is presented in other 
states. 

Salary as Trustee. If the beneficiary is also a trustee, his sal- 
ary or commissions as trustee come to him as compensation for 
services rendered, rather than as income payable to him as bene- 
ficiary of the trust. Such salary or commissions, accordingly, 
may be reached by his creditors and pass to his trustee in bank- 
ruptcy.”” 

Necessaries 


In only a few cases has it appeared that the claim of a credi- 
tor, who is seeking to reach the interest of his debtor in a spend- 
thrift trust, is based on necessaries furnished by the creditor to 
the debtor. In an early Connecticut case,*° it was held that, when 
property had been given for the support of A and her children, a 
creditor who had supplied necessaries in reliance on the fund 
might recover from it. In New Jersey, however, the statutory 
provisions in effect in that state were declared to prevent a credi- 


77 Overman’s Appeal, 88 Pa. 276 (1879). 

78 Dunglison’s Estate, 201 Pa. 592, 51 Atl. 356 (1902). 

7 Vellacott v. Murphy, 16 F.(2d) 7oo (C. C. A. sth, 1927), certiorari denied, 
Murphy v. Vellacott, 273 U. S. 767 (1927); see also McCurdy’s Estate, 3 Pa. 
D. & C. 735 (1923). 

80 Donalds v. Plumb, 8 Conn. 447 (1831). The same result was reached in 
Campbell v. Brannin, 8 B. Mon. 478 (Ky. 1848). 
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tor from reaching the trust fund, even when his judgment was 
recovered for food and clothing furnished to the beneficiary.” 
But the cases which allow recovery to a physician who has treated 
the beneficiary,*? and allow the state to obtain reimbursement for 
support furnished to the beneficiary,** seem to be based in part on 
the fact that the services and support rendered were necessaries.** 
When a trust is created for the support of a beneficiary it would 
seem that obligations incurred in furnishing necessaries to the 
beneficiary fall within the precise terms of the trust. Accordingly, 
it has been held that a creditor furnishing necessaries to such a 
beneficiary with the knowledge of the trustee may recover from 
the trust property.** 


Judgment for Torts 


In a very few cases, it has appeared that the plaintiff who is 
seeking to reach the interest of the beneficiary of a spendthrift 
trust bases his claim on a tort committed by the beneficiary. In 
such a case, one of the chief arguments advanced in favor of 
spendthrift trusts falls to the ground. It may be that the contract 
creditor had an opportunity to investigate the assets of his debtor 
before he extended credit to him. But the person against whom 
the beneficiary commits a tort certainly has no such opportunity. 
Nevertheless, an early Pennsylvania case contained a dictum *° 
that a tort creditor’s position would be no better than that of any 
other creditor, and there are decisions to the same effect in the 


81 Halstead v. Westervelt, 41 N. J. Eq. 100, 3 Atl. 270 (1886). 

82 See p. 69, supra. 

88 See pp. 68-69, supra. 

84 Recovery was allowed for necessaries in Nunn v. Titche-Goettinger Co., 245 
S. W. 421 (Tex. Comm. App. 1922), and in Mangan v. Shea, 158 Wis. 619, 149 
N. W. 378 (1914), which, however, did not involve spendthrift trusts. See also 
Wenzel v. Powder, 100 Md. 36, 59 Atl. 194 (1904); Stern v. Hampton, 73 Miss. 
555, 19 So. 300 (1895). 

85 Cooper v. Carter, 145 Mo. App. 387, 129 S. W. 224 (1910). But where 
a trustee has a discretionary power to pay the principal of a trust fund to the 
beneficiary, a judgment creditor may not reach the principal, even though his 
judgment was obtained for necessaries. See Morris v. Daiken, 30 Ohio L. Rep. 
193 (1929). 

86 “ Whether the judgment be for a breach of contract or for a tort, matters 
not. The testator recognized no such distinction.” Thackara v. Mintzer, 100 Pa. 
154-55 (1882). 
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lower Pennsylvania courts.** But even courts which sustain 


spendthrift trusts might well reach a contrary result in this 
situation.** 


Improving or Preserving the Trust Property 


It may happen that, in order to make necessary improvements 
on the trust property, it is desirable to mortgage or pledge the 
interest of the beneficiary of a spendthrift trust in order to obtain 
the cash with which to make the improvements. Such a transac- 
tion involves not so much an assignment of the trust property as 
a change in its form. Because of this fact, and also because such 
a mortgage or pledge may be highly beneficial to the trust, it has 
been held that the beneficiary in such a situation may make a 
valid mortgage of his interest in the trust property.*® 

A similar question arises when creditors seek to reach the in- 
terest of the beneficiary in payment for improvements made on 
the trust property at the instance of the beneficiary. Here again 
the matter is largely one of a change of form in the trust prop- 
erty, and the creditor should be allowed to recover at least to the 
extent that his labor or materials have improved the value of the 
beneficiary’s interest. This principle is recognized in the cases 
which allow an attorney to recover from the interest of the bene- 
ficiary in payment for services rendered in preserving or increas- 
ing the beneficiary’s interest.°° In a Kansas case,” however, the 
court overlooked this factor, and reached what seems to have 
been a wrong result. The beneficiary had an equitable life inter- 

est in a tract of land, his interest being subject to a spendthrift 
trust. The trustees allowed the beneficiary to occupy the land, 
and he insured the buildings on it in his name. One of the build- 
ings was destroyed, and the beneficiary employed the plaintiff in 


87 Wright’s Estate, 12 Pa. Dist. Rep. 321 (1903); Davies v. Harrison, 3 Pa. 
D. & C. 481 (1923). The statements in these cases to the effect that the tort credi- 
tor makes himself an ordinary creditor by reducing his claim to judgment seem to - 
lose sight of the fundamentals of the situation. 

88 In Kessner v. Phillips, 189 Mo. 515, 88 S. W. 66, 3 Ann. Cas. 1005 (1905), 
a tort creditor was allowed to prevail over restraints imposed on a legal fee. 

89 Dorrance’s Estate, 8 Luz. Leg. Reg. 16 (Pa. 1895). 

90 See p. 69, supra. 
91 Pond v. Harrison, 96 Kan. 542, 152 Pac. 655 (1915). 
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its rebuilding. The plaintiff was not paid and filed a mechanics’ 
lien for the amount due him. Since the plaintiff’s services had 
enhanced the value of the trust property, it would seem that his © 
claim should have been allowed by the court. 


Reaching the Interest in a Discretionary Trust After the 
Trustee Has Exercised His Discretion 


When the debtor is a beneficiary of a discretionary trust in 
which the trustee has complete discretion as to the extent of the 
interest of the beneficiary, including the power to exclude the 
beneficiary entirely if he deems it wise, the question of the right 
of the creditor to reach the trust property is one of great diffi- 
culty. In England, although the creditor may not compel the 
trustee to exercise his discretion in favor of the beneficiary, it 
has been held that if the trustee does so exercise his discretion he 
must account to the creditor for any payments made to the bene- 
ficiary.°* In the United States, however, the cases are not in 
agreement. This is in part due to the tendency of many courts 
to hold that a discretionary trust is ipso facto a spendthrift trust. 
If it is a spendthrift trust then creditors cannot normally reach 
the interest of the beneficiary. Where the trust is treated simply 
as a discretionary trust, however, the question under discussion 
arises. 

There are only a few American cases which involve the ques- 
tion. In Cochran v. Paris,** property was given to trustees with 
instructions to pay it to the beneficiary in their discretion when 
he had reformed. The trustees declared that in their judgment 
the beneficiary had reformed. Before the property was deliv- 
ered to the beneficiary, however, he took the poor debtor’s oath. 
It was held that the interest of the beneficiary was such that it 
thereupon vested in the sheriff and could be reached by creditors. 
In Kiffner v. Kiffner,** however, the court refused to give an order 
directing that if the trustee did elect to turn over property to the 

«beneficiary the creditor should be entitled to reach it.” 
92 Lord v. Bunn, 2 Y.& C. C. C. 98 (1843) ; Im re Coleman, 39 Ch. 443 (1888) ; 


In re Neil, 62 L. T. (N.s.) 649 (1890). 

93 rz Gratt. 348 (Va. 1854). 94 185 Iowa 1064, 171 N. W. 590 (1919). 

95 See also Everitt v. Haskins, 102 Kan. 546, 171 Pac. 632 (1918); Leverett v. 
Barnwell, 214 Mass. 105, tor N. E. 75 (1913); Brinker v. Speer, 8 Ohio Dec. Rep. 
755, 9 Weekly L. Bull. 292 (1885). In Robertson v. Schard, 142 Iowa 500, 119 
N. W. 529 (1909), it was held that property paid to the beneficiary after he had 
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The most important case on the question is Hamilton v. 
Drogo.*® In the trust therein involved the trustees were to ex- 
pend the money among several beneficiaries as the “trustees in 
their sole and uncontrolled discretion without being liable for the 
exercise of such discretion think fit.”” A judgment creditor of one 
of the beneficiaries sought to reach ten per cent of his interest 
under the provisions of the New York statute authorizing a credi- 
tor to reach that proportion of the interest of a debtor in property 
held in trust for him.” The court held that the creditor was en- 
titled to receive ten per cent of whatever sums the trustees might 
thereafter decide to award to the beneficiary. Although the rea- 
soning of the court is not entirely satisfactory, the result reached 
seems sound. It might be objected that the creditor in such a 
situation would not be very likely to benefit from such an order 
in his favor, because the trustees would refrain from making an 
award to a beneficiary whose interest would in part be taken by 
his creditors. It appears, however, from later proceedings be- 
tween the same parties, that considerable sums were in fact paid 
to the creditor under this order.** The likelihood of the creditor 
receiving something on his claim is, of course, greater where he 
takes only part of the sum awarded to the beneficiary, than it is 
under the rule of the English cases where he may take the whole 
award. In the latter case the trustees would be much more likely, 
as a practical matter, to refrain entirely from making any award. 


Income Due or Already Paid to the Beneficiary 


Accrued Income. When the validity of spendthrift trusts has 
been established, it sometimes becomes necessary to determine 
how long the restraint on alienation imposed by the trust is effec- 


received a discharge in bankruptcy could not be reached to satisfy a judgment 
obtained prior to the discharge. Cf. Parker v. Carpenter, 77 N. H. 453, 454, 92 Atl. 
955, 956 (1915). 

96 241 N. Y. 401, 150 N. E. 496 (1926), rev’g 214 App. Div. 819, 210 N. Y. 
Supp. 859 (1925); see (1926) 26 Cor. L. Rev. 776. Earlier cases reaching seem- 
ingly contrary results are doubtless overruled. See Raymond v. Tiffany, 59 Misc. 
283, 112 N. Y. Supp. 252 (1908); Myers v. Russell, 60 Misc. 617, 112 N. Y. Supp. 
520 (1908) ; Ellis v. Chapman, 165 App. Div. 79, 150 N. Y. Supp. 673 (1914). 

97 N. Y. C. P. A. § 684. 

98 Estate of Consuelo, Dowager Duchess of Manchester, N. Y. L. J., Aug. 12, 
1926, at 1752. 
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tive with respect to the payments of income to the beneficiary. 
The essence of the spendthrift trust lies in the inalienability of 
future accruing income. The restraint, however, does not stop 
with future income, for the cases generally agree in holding that 
income which has already accrued in the hands of the trustee, but 
which has not been paid to the beneficiary, is exempt from the 
claims of the creditors of the beneficiary.*° 

Income Paid to the Beneficiary. When the income has been 
paid into the hands of the beneficiary, it becomes the property of 
the beneficiary without being subject to any restraints, and may 
be alienated by him, and likewise may be reached by his creditors. 
Thus, in Kruse v. Baeder,'*° the beneficiary of a spendthrift trust 
received income from the trustees and deposited it in a bank. It 
was held that this income could be reached by a creditor of the 
beneficiary.“ And in Young’s Estate,*°? where the beneficiary 
had been declared incompetent, it was held that his wife and chil- 
dren might reach income which had been paid by the trustee to 
the committee of the beneficiary.*® 

Severed Crops. When the property held subject to a spend- 
thrift trust is land, and the beneficiary is occupying the land, the 


99 Steib v. Whitehead, 111 Ill. 247 (1884) ; Congress Hotel Co. v. Martin, 312 Ili. 
318, 143 N. E. 838, 33 A. L. R. 562 (1924), aff’g, 230 Ill. App. 619 (1923) ; Darling v. 
Dodge, 200 Iowa 1303, 206 N. W. 266 (1925); Smith v. Towers, 69 Md. 77, 14 Atl. 
497, 15 Atl. 92 (1888); Reid v. Safe Deposit & Trust Co., 86 Md. 464, 38 Atl. 899 
(1897) ; Jackson Sq. Loan & Sav. Ass’n v. Bartlett, 95 Md. 661, 53 Atl. 426 (1902) ; 
Partridge v. Cavender, 96 Mo. 452, 9 S. W. 785 (1888) ; Jones v. Harrison, 7 F.(2d) 
461 (C. C. A. 8th, 1925), certiorari denied, Jones v. Ready, 270 U. S. 652 (1926); 
Buckman v. Wolbert, 9 Phila. 207 (Pa. 1874); Ambler v. Bayly, 3 Mont. Co. L. 
Rep. 107 (Pa. 1887). 

In England, when property was held in trust for the separate use of a married 
woman, and subject to restraints on anticipation, income which had already ac- 
crued in the hands of the trustee could be reached by her creditors. See Hood 
Barrs v. Heriot, [1896] A. C. 174. But see Wood v. Lewis, [1914] 3 K. B. 73; 
(1914) 136 L. T. 60r. 

As to the right of the executor of the beneficiary to obtain accrued income held 
by the trustees, see pp. 71-72, supra. 

100 y Ohio Dec. 283, 31 Weekly L. Bull. 112 (1894). 

101 There are dicta to the same effect in Kiffner v. Kiffner, 185 Iowa 1064, 1066, 
171 N. W. 590 (1919); Garner v. Wills, 92 Ky. 386, 392, 17 S. W. 1023, 1025 
(1891); Moore v. Moore, 143 App. Div. 428, 434, 128 N. Y. Supp. 259, 264 
(1911) ; Board of Charities v. Lockard, 198 Pa. 572, 574, 48 Atl. 496 (1901). 

102 17 Pa. Dist. Rep. 597 (1907). 

108 See also McCurdy’s Estate, 3 Pa. D. & C. 735 (1923). 
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crops grown on the trust property become part of the income of 
the trust, and with respect to their alienability should be treated 
as other income. When the crops have not been severed, they 
remain part of the trust property, and cannot be reached by the 
beneficiary’s creditors.°* When the crops have been severed, 
however, the situation is substantially the same as in the case 
where other income has been paid to the beneficiary. Certainly 
the crops are subject to voluntary alienation by the beneficiary, 
and they should be subject to the claims of creditors, just as cash 
which has been paid by the trustee to the beneficiary may be 
reached by the latter’s creditors. The only case on the question, 
however, held the crops exempt from the creditor’s claims.*® 
The case is an obscure one, giving no consideration to the question 
here under discussion, and there is no reason why it should be 
followed elsewhere. 

Contracts to Assign Income When Received. The beneficiary 
of a spendthrift trust, instead of attempting to assign his interest, 
may seek to enter into a contract binding him to pay over the in- 
come after he has received it. A contract to make an assignment, 
of course, differs from an assignment, just as a conveyance of land 
differs from a contract to sell the same land. Will the invalidity 
of a present assignment of an interest in a spendthrift trust extend 
to a contract to assign the interest after it has been received by 
the beneficiary? The question is essentially one of policy, of the 
extent to which the restraint on the power of the beneficiary to 
control his interest is to be extended. 

The contract in such a case is not an assignment. It gives to 
the promisee of the beneficiary simply a personal right. The 
creator of a trust cannot deprive his beneficiary of capacity to 
contract, and if a contract is made by the beneficiary, it should 
be enforced. The intent of the creator of the trust is protected 
by the fact that the promisee may not reach the future income of 
the beneficiary. 

The question was presented in the recent case of Bixby v. St. 
Louis Union Trust Co.*°* In that case a spendthrift trust had 
been created under which the income was to be paid equally to 


104 Maryland Grange Agency v. Lee, 72 Md. 161, 19 Atl. 534 (1890). 
105 Morrison v. Good, 8 Lanc. L. Rev. 81 (Pa. 1891) 
106 Sup. Ct. Mo., decided Oct. 4, 1929. 
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A and B, and after the death of either all of the income was to be 
paid to the survivor during his life. A and B entered into an 
agreement providing that the survivor would pay a part of the in- 
come he received to the trustees of the other’s will. B died before 
A, and for a time A made the payments provided for in the agree- 
ment. Thereafter, however, a dispute arose and the payments 
provided for in the agreement were deposited in escrow until the 
validity of the contract could be determined. The lower court 
held that the agreement was valid as a contract to assign the 
income after its receipt by the beneficiary, but this was reversed 
on appeal. The opinion of the supreme court assumes the issue 
by declaring that a contract to assign is the same thing as an as- 
signment.*** This assumption, it is submitted, will not bear 
analysis. 

Suppose the beneficiary purports to assign his interest, but the 
assignment is ineffective because the interest arises out of a 
spendthrift trust. Will the assignment be effective as a contract 
to assign? An analogy is found here from the law of conveyances 
and sales. It is held that an instrument which is defectively 
executed so that it may not be a valid conveyance or bill of sale, 
may nevertheless be effective as a contract to convey or sell.’ 
On the same principle may not an ineffective assignment of the 
interest of a beneficiary be valid as a contract to assign? Some- 
thing of this sort was doubtless in the mind of the court in Hale v. 
Bowler,’®’ where an assignment was held ineffective to pass the 
interest of the beneficiary to the assignee, but the bill was dis- 
missed “without prejudice to an action at law against the de- 
fendant,” who was the beneficiary of the trust. A similar situa- 
tion was presented in Southern Nat. Life Ins. Co. v. Ford’s 
Adm’r.’ In Kentucky, where the case arose, voluntary aliena- 


107 The distinction, the opinion says, “ is a distinction without a difference. . . . 
So far as the terms of trust-are concerned, the legal effect of the agreement and the 
assignment is the same.” 

A covenant to assign future income appears in Hance’s Estate, 69 Pa. Super. Ct. 
432 (1918), but is not involved in the decision. 

108 y WiLLIsTON, SALES (2d ed. 1924) § 137; see UNtrorm Sates Act § 5(3) ; 2 
Trrrany, REAL Property (2d ed. 1920) 1800; 1 Mecnem, AcENncy (2d ed. 1914) 
§ 218. 

109 215 Mass. 354, 102 N. E. 415 (1913). 
110 x51 Ky. 476, 152 S. W. 243 (1913). 
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tion by the beneficiary may be restrained, but the restraint is not 
effective against the rights of creditors. The beneficiary of a 
trust, whose interest was subject to a restraint, gave a mortgage 
on his interest. It was held that the mortgage passed no interest 
in the trust to the mortgagee, because of the restraint against 
voluntary alienation by the beneficiary. The mortgagee, how- 
ever, was allowed to recover as a creditor out of the trust fund.** 


III. StaTuTORY PROVISIONS 


Reaching the Surplus Income Under the New York Type of 
Statute 


By section 57 of the Article on Uses and Trusts in the New 
York Revised Statutes of 1828 it was provided that creditors 
might reach the surplus income accruing to the beneficiary of a 
trust, “ beyond the sum that may be necessary for the education 
and support of the person for whose benefit the trust is created.” 
Such a provision is now in force in the nine states which have en- 
acted the New York provisions on Uses and Trusts.*** Few cases 
have arisen on the interpretation of this statute except in New 
York, but in the latter state a considerable body of cases has had 
it under consideration. 

The statute does not specify what sum shall be necessary for 
the education and support of the beneficiary and it thus became 
necessary for the courts to decide the question. To determine 
what sum should be reserved for the beneficiary was a matter of 
no small difficulty. ‘“ In what condition of life is a man entitled 
to be supported as against his creditors? ”’*** The New York 


111 See also Ford v. Southern Nat. Life Ins. Co., 160 Ky. 449, 169 S. W. 874 
(1914). 

112 Car. Crv. Cope (Deering, 1923) $859; Micu. Comp. Laws (Cahill, 1915) 
§ 11577; Munn. Stat. (Mason, 1927) § 8092; Mont. Rev. Copres (Choate, 1921) 
§ 6788; N. Y. Reat Property Law (1918) § 98 (applying both to real and per- 
sonal property) ; N. D. Comp. Laws Ann. (1913) § 5369; Oxia. Comp. Strat. ANN. 
(1921) § 8470; S. D. Rev. Cope (1919) § 376; Wis. Stat. (1927) § 231.13. There 
is a similar provision in Conn. Gen. Stat. (1918) § 5874. 

118 Gray, RESTRAINTS ON ALIENATION (2d ed. 1895) § 294. The cases on this 
problem raised under the New York statutes are discussed ibid. §§ 291-94d, and in 
Clark, Spendthrift Trusts in New York — Needed Reforms in the Law (1914) 9 
BENCH & Bar (N:S.) 6. 
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cases have not solved this difficulty in a very satisfactory manner, 
though it may be said, on the other hand, that the words of the 
statute do not lend themselves to a very satisfactory solution. 

New York Cases —the “ Station in Life” Rule. The first 
case ** in which the measure of the “ station in life ” began to take 
shape was Sillick v. Mason.’ Here the beneficiary was allowed 
to retain $2,000 of a $2,500 income, largely because he had been 
brought up with the expectation that he would receive a fortune 
and was without employment. In Scott v. Nevius *** the rule was 
formulated that the creditor was entitled to reach so much of the 
income as was “‘ not required for the judgment debtor taking into 
view his condition in life, his health and other circumstances and 
the condition of his family, if any he have.” In Genet v. Beek- 
man*"' the creditor was denied any recovery from an income of 
$1,000, the court saying, ‘“‘ While the law sanctions such trusts 
— it would be unwarrantable for courts to hold too severe and 
strict a rule upon the expenditures of the cestui que trust.” And 
in Moulton v. de Ma Carty*** the beneficiary was allowed to keep 
all of an income of $5,000, the court remarking that the defendant 
had been brought up to a life of leisure and had “refined 
tastes.” 119 

Twenty years elapsed before the question was again presented 
to the New York courts. In Tolles v. Wood’** a creditor sought 
to reach the surplus income of a beneficiary. It appeared that the 


114 Earlier cases allowing creditors to reach the income were Craig v. Hone, 2 
Edw. Ch. 554 (N. Y. 1835); Clute v. Bool, 8 Paige 83 (N. Y. 1840); Rider v. 
Mason, 4 Sandf. Ch. 351 (N. Y. 1846). See also Miller v. Miller, 1 Abb. N. C. 30 
(N. Y. 1876). 

115 2 Barb. Ch. 79 (N. Y. 1847). 

116 6 Duer 672 (N. Y. 1857). 

117 45 Barb. 382 (N. Y. 1865). 

118 6 Rob. 533 (N. Y. 1866). 

119 Tt seems to be recognized that the debtor need not contribute to his sup- 
port even though he is able to do so. See Clute v. Bool, 8 Paige 83, 87 (N. Y. 
1840). Yet if the beneficiary does earn a living aside from his income under the 
trust, his earnings will be considered in determining how much of the trust income 
shall be allowed him as necessary for his support. See, e.g., Wetmore v. Wetmore, 
supra note 22; Zinke v. Hipkins, 233 N. Y. 516, 135 N. E. 899 (1922). The un- 
fortunate tendency of the doctrine is obvious enough. 

120 gg N. Y. 616, 1 N. E. 251 (1885). The complete opinion of Rugar, C. J., 
appears only in 16 Abb. N. C. 1, 9-20 (N. Y. 1885). This opinion, however, does 
not seem to have been shared by a majority of the court. 
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trustee at the request of the beneficiary had paid $1,909.80 in inter- 
est on a debt due from the beneficiary, and had also paid $708.82 
in premiums on insurance given by the beneficiary to secure his 
debts. The court remarked that “ actual experiment had demon- 
strated ” that these sums were not necessary for the support of the 
beneficiary, and that the plaintiff was entitled to judgment at least 
to this extent. Kilroy v. Wood *** was a proceeding by other cred- 
itors against the same trust. The creditors were unsuccessful, 
however, because they failed to show that the income of $3,750 was 
sufficient for the beneficiary’s support. The court made this ex- 
traordinary statement: The beneficiary is “a gentleman of high 
social standing, whose associations are chiefly with men of leisure, 
and is connected with a number of clubs, with the usages and cus- 
toms of which he seems to be in harmony both in practice and ex- 
penditure, and it is insisted on his behalf that his income is not 
more than sufficient to maintain his position according to his edu- 
cation, habits and associations.” **? If this statement does not rep- 
resent the extreme, it was certainly reached a few years later in 
Stow v. Chapin,’** where a creditor was not allowed to reach the 
surplus of an income of $25,000 payable to a beneficiary who was 
unmarried, and had no children to support, and no house to 
maintain.*** 


121 42 Hun 636 (N. Y. 1886). 

122 42 Hun at 638. 

123 51 Hun 640 (mem.), 4 N. Y. Supp. 496 (1889). 

124 Other cases are: Card v. Meincke, 72 Hun 299, 25 N. Y. Supp. 1119 (1893) 
(beneficiary allowed to retain all of income of $2,187 against plaintiff’s judgment 
claim for $164); Andrews v. Whitney, 82 Hun 117, 31 N. Y. Supp. 164 (1894) 
($2,400 out of $11,000 income held insufficient for woman with one daughter). In 
Wetmore v. Wetmore, supra note 22, the beneficiary’s wife was allowed to reach 
all of a $5,000 income in satisfaction of a judgment for alimony, where the bene- 
ficiary had independent resources amounting to $10,000 a year. It was said that 
the right of the wife and children to support must be satisfied before creditors 
could reach the trust fund. This latter point has been assumed in the cases, 
although there is no express provision in § 98 of the Real Property Law to au- 
thorize it. In Howard v. Leonard, 3 App. Div. 277, 282, 38 N. Y. Supp. 363, 367 
(1896), $5,000 was allowed for the support of the beneficiary and her two children, 
the court observing: “ It is quite proper in some cases to allow for the retention of 
servants and the maintenance of an equipage, while in others no such considera- 
tion would be allowed.” See also Bunnell v. Gardner, 4 App. Div. 321, 38 N. Y. 
Supp. 569 (1896) ($300 a year not proved sufficient) ; Schuler v. Post, 18 App. Div. 
374, 46 N. Y. Supp. 18 (1897) ; First Nat. Bank v. Mortimer, 28 Misc. 686, 60 N. Y. 
Supp. 47 (1899) ; Keeney v. Morse, 34 Misc. 114, 69 N. Y. Supp. 535 (1901). 
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The situation illustrated in these cases seems clearly an unde- 
sirable one. Some limit should certainly be placed upon the 
amount which shall be allowed to any beneficiary for his support. 
In Brearley School v. Ward ** appeared a dictum which made it 
seem probable that the Court of Appeals would impose such a 
limit. In the opinion in that case it was said: 


“‘ The income of the defendant in this case exceeds $3,000 a year. It is 
idle to say that the beneficiary cannot support himself or his family on 
less than that sum. It is only a small proportion of the people in this 
country who have such an income, and yet the vast majority of them 
live and support themselves and their families and notwithstanding pay 
their debts.” **° 


The cases since Brearley School v. Ward have not been very 
numerous, very probably because of the passage of the statute by 
which a creditor may now reach ten per cent of the interest of the 
beneficiary of practically any trust.’*” In Demuth v. Kemp '* the 
lower court apparently followed the rule of Brearley School v. 
Ward and held that $3,000 of a $12,000 income was sufficient for 
the support of the beneficiary. This, however, was reversed by 
the Appellate Division, which said that it was error to fix the sum 
arbitrarily without evidence. The opinion of the Appellate Divi- 
sion contains yet another recognition of the station in life rule. 
The dictum of the Court of Appeals might as well have been left 
unsaid.’”® 


125 201 N. Y. 358, 94 N. E. toor, 40 L. R. A. (N.s.) 1215, Ann. Cas. 1912B, 


251 (1911). 
126 201 N. Y. at 372, 94 N. E. at 1006. See also the similar remark in Jn re 
Condon, 198 Fed. 947, 950 (S. D. N. Y. 1912): “. . . to continue to withhold from 


existing creditors enough to live in a way which to 19 men out of 20 seems not only 
great comfort, but incredible luxury, is intolerable in a community which pro- 
fesses, at least, not to recognize social classes.” 

127 This provision is discussed infra pp. 93-94. Since its adoption, the sta- 
tion in life rule is less aggravating, but it still remains a canker in the law of New 
York. 

128 x59 App. Div. 422, 144 N. Y. Supp. 690 (1913), rev’g 79 Misc. 516, 140 
N. Y. Supp. 152 (1913), aff'd (mem.), 216 N. Y. 757, 111 N. E. 1086 (1916). 

129 Later cases are: Jenks v. Title Guar. and Trust Co., 170 App. Div. 830, 
156 N. Y. Supp. 478 (1915) ($9,000 insufficient) ; Zinke v. Hipkins, 233 N. Y. 516, 
135 N. E. 899 (1922), aff’g 193 App. Div. 913, 183 N. Y. Supp. 959 (1920); Gris- 
wold v. Griswold, N. Y. L. J., April 15, 1926, at 237; Rowe v. Farmers’ Loan & 
Trust Co., supra note 58 ($12,000 a year not necessarily enough). 
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Mr. Gray’s well known comment on these cases **° leaves little 
more to be said. His words, written thirty-five years ago, retain 
their full force today. Though the language is severe, it has been 
recognized by a distinguished New York attorney that the “ con- 
demnation is a just one,” and that the rule followed by the New 
York courts “is indefensible and that unless justice is entirely 
blind it is certain to be abolished or modified sooner or later.” *** 
Procedure. The law in New York seems still to accord with 
the earlier cases that this surplus income can be reached only by a 
separate proceeding under section 98 of the Real Property Law, 
whether the income it is sought to reach has already accrued,** or 
is to accrue in the future.*** It has been assumed from the begin- 
ning that this section applies so that creditors may reach the sur- 
plus income from trusts of personal property,*** although section 
98 itself applies in terms to real property only and there is no cor- 
responding section in the Personal Property Law. It has been 
held recently,**° however, that a wife, after obtaining a judgment 
for alimony, may reach the income of a trust of which her husband 
is beneficiary by a proceeding in aid of execution, without the 
necessity of instituting a separate action for the purpose.**® 
Voluntary Alienation of the Surplus. Although the surplus in- 
come may be reached at the instance of the creditors of the bene- 
ficiary, the beneficiary may not voluntarily alienate it,**’ since his 
power to alienate is taken from him by statute. 


130 Gray, RESTRAINTS ON ALIENATION (2d ed. 1895) x-xi. The passage con- 
cludes with the statement that the New York doctrine descends “ to a depth of as 
shameless snobbishness as any into which the justice of a country was ever 
plunged.” 131 Clark, supra note 113, at 68. 

132 Genet v. Foster, 18 How. Pr. 50 (N. Y. 1859); Locke v. Mabbett, 2 Keyes 
457 (N. Y. 1866) ; McEwen v. Brewster, 17 Hun 223 (N. Y. 1879). 

133 Scott v. Nevius, 6 Duer 672 (N. Y. 1857); Campbell v. Foster, 35 N. Y. 
361, 373 (1866). 

134 This was decided in Demuth v. Kemp, 159 App. Div. 422, 144 N. Y. Supp. 
690 (1913), aff'd (mem.), 216 N. Y. 757, 111 N. E. 1086 (1916). 

1385 Clark v. Clark, N. Y. L. J., Aug. 21, 1926, at 1821, aff'd (mem.), 218 App. 
Div. 715, 218 N. Y. Supp. 715 (1926). An appeal to the Court of Appeals was 
allowed, 218 App. Div. 770, 218 N. Y. Supp. 715 (1926), but before the appeal was 
heard the parties settled the matter. See Clark v. Clark, supra note so. 

136 The surplus cannot be reached by a proceeding in the surrogate’s court; 
the creditor must proceed in equity. Matter of Widmayer, 28 Misc. 362, 59 N. Y. 
Supp. 980 (1899). 

1387 Tolles v. Wood, supra note 120; Matter of Hoyt, 5 Dem. 432 (N. Y. 1587); 
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Cases on Similar Statutes in Michigan and California. A\l- 
though eight jurisdictions besides New York have enacted statutes 
whereby the creditor may reach the “surplus ” of the income of a 
beneficiary, there have been very few cases on the question and 
these have been confined to two states. In Michigan, the court 
denied recovery in Cummings v. Corey*** because it said there 
was no surplus income. In Spring v. Randall *** creditors sought 
to reach the surplus income from a fund the principal of which 
was $30,000, so that the income probably did not exceed $1,500 a 
year. The debtor and his trustee demurred, and this was over- 
ruled, indicating that in the court’s opinion a sum less than $1,500 
a year might be sufficient for the support of the beneficiary.**° 

In California the question was presented in Magner uv. 
Crooks.\** The income from the trust involved was $160 a 
month. The lower court held that $100 a month was sufficient 
for the support of the beneficiary and his family, that $20 should 
be allowed for expenses, and that $40 a month could be applied to 
the plaintiff's judgment. The facts showed that the beneficiary 
was afflicted with Bright’s disease, that he had two small children, 
and an invalid wife who required the constant care of a physician. 
The beneficiary had previously been accustomed to live at the rate 
of $300 to $600 a month. His wife testified that $250 to $300 a 
month was necessary for the support of the family. The Supreme 
Court reversed the order of the lower court, citing Kilroy v. 
Wood ** and paying lip service to the station in life rule. 

Right of Creditor to Reach Surplus Income Where There is No 
Statutory Provision. In several cases there have been dicta to the 
effect that a creditor might reach income which was not necessary 
for the support of the beneficiary, even in jurisdictions in which 
there was no statute of the New York type authorizing creditors to 
reach such surplus. Several of these dicta were clearly the result 
of the New York cases which the courts had read without recog- 


Slater v. Slater, 114 App. Div. 160, 99 N. Y. Supp. 564 (1906), aff'd, 188 N. Y. 
633, 81 N. E. 1176 (1907). 

138 58 Mich. 494, 25 N. W. 481 (1885). 

189 107 Mich. 103, 64 N. W. 1063 (1895). 

140 See also Gilkey v. Gilkey, supra note 24, at 666, 127 N. W. at 716, where 
the court’s language overlooks the right of the creditor to reach the surplus. 
141 Supra note 65. 
142 Supra note 121; see pp. 87-91, supra. 
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nizing the fact that they were based on statutes.*** There are, 
however, a few other dicta which do not seem to be traceable to 
the New York decisions.*** Where the question has been squarely 
presented it has been held that creditors may not reach any part 
of the income in jurisdictions in which spendthrift trusts are al- 
lowed and there are no statutes authorizing creditors to reach the 
surplus.**° 


New York Statute Allowing Creditor to Reach Ten Per Cent of 
the Income of a Trust 


Section 684 of the New York Civil Practice Act provides that 
when a person is the beneficiary of a trust from which he receives 
twelve dollars or more per week a judgment creditor may reach 
the income to the extent of ten per cent of it. It is further pro- 
vided that the levy shall be a continuing levy until the judgment 
creditor’s execution is satisfied, and that where several executions 
are issued against the same debtor they shall be satisfied in the 
order of priority. This provision has been in effect in substan- 
tially its present form since 1908.*** 

It was soon decided by the Court of Appeals **’ that this sec- 


143 See Hexter v. Clifford, 5 Colo. 168 (1879); Tolland County Ins. Co. v. 
Underwood, 50 Conn. 493 (1883); Binns v. LaForge, 191 Ill. 598, 61 N. E. 382 
(1901) (lower court). 

144 See Leigh v. Harrison, 69 Miss. 923, 938, 11 So. 604, 607, 18 L. R. A. 49 
(1892) ; Nickell v. Handly, 10 Gratt. 336 (Va. 1853); French v. Waterman, 79 
Va. 617 (1884). r 

145 Congress Hotel Co. v. Martin, supra note 99; see Wallace v. Smith, 2 
Handy 78 (Ohio 1855); Anderson v. Kemper, 116 Ky. 339, 350-51, 76 S. W. 122, 
125 (1903). 

146 Power to reach ten per cent of the income of a trust was first given 
by N. Y. Laws 1903, c. 461. This applied only to judgments for necessaries, or for 
domestic services or wages. It was amended so as to apply to all judgments by 
N. Y. Laws 1908, c. 148. This provision was § 1391 of the Code of Civil Procedure. 

147 Laird v. Carton, 196 N. Y. 169, 89 N. E. 822, 25 L. R. A. (N.S.) 189 (1909), 
rev’g 132 App. Div. 176, 116 N. Y. Supp. 851 (1909). The prior cases in the lower 
courts had been in conflict. In agreement with the result reached by the Court of 
Appeals were: Meyer v. Halberstadt, 44 Misc. 408, 89 N. Y. Supp. rorg (1904) ; 
Myers v. Moran, 113 App. Div. 427, 99 N. Y. Supp. 269 (1906); Bayliss v. Ryan, 
64 Misc. 146, 117 N. Y. Supp. 1022 (1909). Contra: Kelley v. Mulcahy, 131 App. 
Div. 639, 116 N. Y. Supp. 61 (1909); Osterhoudt v. Stade, 133 App. Div. 83, 
117 N. Y. Supp. 809 (1909) ; Matter of Hogan, 64 Misc. 302, 118 N. Y. Supp. 537 
(1909). 
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tion applied in favor of judgments recovered prior to the date of 
its passage. And in Brearley School v. Ward*** it was decided 
that the statute applied to trusts which were created prior to its 
enactment and that as so applied it was constitutional. 

The remedy given by this section is in addition to the right of 
the creditor to reach the surplus income.*** It does not, however, 
aid the creditor until he has obtained a judgment.**° Where a 
trust is created for several beneficiaries, a creditor may reach ten 
per cent of the portion due to his debtor; so far as this section is 
concerned the interests are separable.** And in Hamilton v. 
Drogo **’ it was decided that the creditor may recover under this 


section against a discretionary trust. 


Constitutionality of Statutes Authorizing a Beneficiary of a 
Spendthrift Trust to Alienate His Interest 


When a statute authorizes a creditor to reach the interest or 
part of the interest of the beneficiary of a spendthrift trust, there 
can of course be no constitutional objection to the validity of the 
statute as applied to trusts created after its passage. The ques- 
tion may arise, however, whether such a statute may be constitu- 
tionally applied to a trust which was created before the passage 
of the statute. This question has arisen in two jurisdictions. The 
lower New York courts at first held unconstitutional the legisla- 


148 Supra note 125. The question of constitutionality is discussed in greater 
detail, infra pp. 94-97. Brearley School v. Ward was followed in Demuth v. 
Kemp, 144 App. Div. 287, 129 N. Y. Supp. 249 (1911). 

149 Heppenstall v. Baudouine, 73 Misc. 118, 132 N. Y. Supp. 511 (1911), aff'd, 
148 App. Div. 892, 132 N. Y. Supp. 511 (1911). 

150 Dooling v. Drake, N. Y. L. J., Nov. 7, 1924, at 531; Judis v. Martin, 218 
App.: Div. 402, 218 N. Y. Supp. 423 (1926), rev’g, N. Y. L. J., Aug. 5, 1926, at 
1698, dismissed, 244 N. Y. 605, 155 N. E. 916 (1927). This remedy applies in favor 
of the trustee in bankruptcy of the beneficiary. Matter of Poskanzer, 101 Misc. 
100, 166 N. Y. Supp. 81r (1917), aff'd (mem.), 181 App. Div. 915, 167 N. Y. Supp. 
1122 (1917). 

151 Pistchal v. Durant, 168 App. Div. 100, 153 N. Y. Supp. 735 (1915), appeal 
dismissed, 216 N. Y. 644, 110 N. E. 1048 (1915). 

152 Supra note 96. That the remedy is effective in such a case, see Estate of 
Consuelo, Dowager Duchess of Manchester, supra note 98. Ellis v. Chapman, supra 
note 96, holding that a creditor could not reach ten per cent of the interest of a 
beneficiary in a trust for “support,” is doubtless overruled by Hamilton v. Drogo. 
The same is true of Raymond v, Tiffany, and Myers v, Russell, both supra note 96. 
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a trust of prior creation.*** In Brearley School v. Ward,'** how- 
ever, the Court of Appeals, by a vote of four to three, held that 
this application of the statute was not contrary to any constitu- 
tional provision. 

There seems to be little ground upon which the correctness of 
the decision in Brearley School v. Ward can be doubted. A stat- 
ute restraining the alienation of the interest of the beneficiary of 
a trust is no better than an exemption law, and it has been decided 
repeatedly that there is no vested right in statutory privileges and 
exemptions.** Another point which has been urged against the 
constitutionality of a statute affecting the alienation of prior 
created spendthrift trusts is that it impairs the obligation of some 
sort of a contract between the settlor and the state or the trustee 
or someone else. This argument, of course, will not stand analy- 
sis..°° There is no contract; it certainly cannot be said that the 
enactment of legislation by a state through its legislature consti- 
tutes an offer for a contract which is accepted by the creation of a 


153 King v. Irving, 103 App. Div. 420, 92 N. Y. Supp. 1094 (1905); Sloane v. 
Tiffany, 103 App. Div. 540, 93 N. Y. Supp. 149 (1905); Ringe v. Mortimer, 116 
App. Div. 722, ror N. Y. Supp. 1110 (1907) ; Demuth v. Kemp, 130 App. Div. 546, 
115 N. Y Supp. 28 (1909). The earlier of these decisions arose on an earlier 
form of the statute which allowed a creditor to reach the interest of the beneficiary 
only when the debt had been incurred for necessaries, or for wages or salary. 

154 201 N. Y. 358, 94 N. E. 1001, 40 L. R. A. (w.s.) 1215, Ann. Cas. 1912B 251 
(1911), aff’g 138 App. Div. 833, 123 N. Y. Supp. 614 (1910), rev’g 67 Misc. 163, 
121 N. Y. Supp. 691 (1910). 

155 Sparger v. Cumpton, 54 Ga. 355 (1875); Harris v. Glenn, 56 Ga. 94 (1876); 
Mooney v. Moriarty, 36 Ill. App. 175 (1889) ; Leak v. Gay, 107 N. C. 468, 12 S. E. 
312 (1890); Cavender v. Hewitt, 145 Tenn. 471, 239 S. W. 767, 22 A. L. R. 755 
(1921); Bull v. Conroe, 13 Wis. 233 (1860); Parker v. King, 16 Wis. 223 (1862); 
see 1 Cootey, ConstiTuTIONAL Lruirations (8th ed. 1927) 793. 

156 This is admitted even by Gray, J., dissenting in Brearley School v. Ward, 
201 N. Y. at 378, 94 N. E. at 1008: “ That there was no contract with the state, 
nor any contract in the technical sense, may be conceded.” 

One of the bases of the decision in the Dartmouth College Case was that the 
destruction of a charitable trust impaired the obligation of contracts, the court 
having in mind an “ implied ” contract between the testator and the state. Trustees 
of Dartmouth College v. Woodward, 4 Wheat. 518, 689 (U.S. 1819), per Story, J.; 
see Scott, Education and the Dead Hand (1920) 34 Harv. L. Rev. 1, 8. But there 
is a clear distinction between diverting property from the charitable use for which 
it was given, and using it for the payment of the debts of the beneficiary of a pri- 
vate trust — which, after all, is simply a way of using the property for the benefit 
of the beneficiary, since it discharges his indebtedness to the extent it is so applied. 


tion of 1908, discussed in the preceding paragraphs, as applied to 
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trust. And there are other difficulties, which were brought out in 
the opinion of the majority in Brearley School v. Ward: 


“ There is further curious result if the will of Montagnie Ward be treated 
as acontract. It never took effect until his death, and it is not very easy 
to see how there can be a contract with a dead man; but assuming that 
there were some contract rights vested in Montagnie Ward during his 
life, on his death he certainly did not take them to the other world. 
They must have passed to the devisees, legatees, next of kin or heirs at 


law 22157 


But these last mentioned individuals were not objecting to the 
assignment, and lost n~«hing by it. It cannot be said that the 
statute deprives the settlor of his property without due process of 
law. He certainly has no interest in the property subject to con- 
stitutional protection after he has died; and even if he be still 
alive he cannot claim constitutional protection for property of 
which he has completely disposed. Nor can it be said that the 
beneficiary is deprived of his property without due process of law; 
“to compel a man to apply his property to the payment of his 
debts is not to deprive him of his property within the meaning of 
the Constitution.” *** 

Pennsylvania. In Pennsylvania, statutes authorize a wife or 
child to reach fifty per cent of the income of the beneficiary of a 
spendthrift trust to satisfy a claim for support or alimony.**? The 
lower courts have taken conflicting views as to the constitutional- 
ity of this legislation when it is sought to apply it to trusts created 
before its passage. Some of the cases, adopting some theory that 
to fail to carry out the donor’s intent abridges some unnamed con- 
stitutional right in some person likewise unnamed, have held the 
statute unconstitutional when so applied.**° An equal number of 
courts, however, have upheld the constitutionality of the stat- 
ute." The issue was presented to the supreme court in Moore- 


157 201 N. Y. at 370; 94 N. E. at 1005. 158 201 N. Y. at 375, 94 N. E. at 1007. 
159 These statutes are cited in note 26, supra. 

160 Commonwealth v. Thomas, 65 Pa. Super. Ct. 275 (1916), aff’g 25 Pa. Dist. 
Rep. 659, 44 Pa. Co. Ct. 635 (1916); Weightman v. Weightman, 4 Pa. D. & C. 252 
(1924) ; Sutherland v. Paul, 8 Pa. D. & C. 475 (1926). 

161 Commonwealth v. Cozens, 25 Pa. Dist. Rep. 177 (1916); Everhart v. 
Everhart, 87 Pa. Super. Ct. 184 (1926); Moorehead’s Estate, 74 Pitts. L. J. 585 
(1926). The latter case overrules Sutherland v. Paul, supra note 160; it was 
affirmed on other grounds by the Supreme Court. See note 6, supra. 


& 
\ 


THE BENEFICIARY OF A SPENDTHRIFT TRUST 


97 


head’s Estate.’** In that case, the lower court upheld the validity 
of the statute and awarded support to the wife of the beneficiary 
from his income under a spendthrift trust. The supreme court, 
however, though arriving at the same conclusion, entirely ignored 
the statute, deciding that such a disposition of part of the income 
was within the intention of the donor as expressed in the terms of 
the trust. 

Statutes Allowing Voluntary Alienation. \ Few cases have con- 
sidered the question of the validity of a statute allowing the bene- 
ficiary of a spendthrift trust to assign his interest voluntarily. In 
Leggett v. Hunter,’* the New York Court of Appeals said, “ It 
was certainly competent for the Legislature to relieve the daugh- 
ters from the prohibition contained in the . . . statute, that no 
person beneficially interested in a trust for the receipt of the rents 
and profits of lands, can assign or in any manner dispose of such 
interest.”” The statement quoted, however, cannot be said to have 
been part of the decision of the court, for the issue presented in the 
case was the validity of a special act of the Legislature authorizing 
the trustee to dispose of the trust property.*** The Legislature of 
New York on at least two occasions has passed special acts author- 
izing the beneficiary of a trust to dispose of his interest.**° One 
of these was before the court in Matter of Kirby.*** Though the 
opinion of the court is far from clear, it seems to have been against 
the constitutionality of the statute. Why such a statute should be 
unconstitutional, it seems impossible to conceive. Certainly the 
beneficiary is injured in no way; nor does he object. The trustee 
is not deprived of any interest by the assignment of the beneficiary. 
And the settlor cannot be invalidly deprived of property which is 


no longer his own, especially in the usual case where he is dead 
when the issue arises.*” 


162 Supra note 6. 

163 19 N. Y. 445, 460 (1859). 

164 N. Y. Laws 1853, cc. 442, 443. 

165 N. Y. Laws 1853, c. 79; N. Y. Laws 1883, c. 119. 

166 1173 App. Div. 705, 100 N. Y. Supp. 155 (1906). 

167 A statute may validly allow the beneficiary of a spendthrift trust to ter- 
minate the trust when he has acquired the interest in remainder under the trust. 
See Metcalfe v. Union Trust Co., 181 N. Y. 39, 43, 73 N. E. 498, 499 (1905) ; 
Phillips v. Pike, 121 App. Div. 753, 106 N. Y. Supp. 486 (1907); Hoskin v. Long 
Island Loan & Trust Co., 139 App. Div. 258, 123 N. Y. Supp. 994 (1910), aff'd 
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CoNCLUSION 


It has not been the purpose of this article to discuss the theoret- 
ical soundness or practical wisdom of decisions upholding the 
validity of spendthrift trusts. The fact is that, wisely or not, such 
trusts are either by statute or decision a part of the law in many 
jurisdictions in the United States. But the law has now developed 
so that it is no longer sufficient to answer the single question 
whether spendthrift trusts are or are not valid. We have seen 
that there are many situations in which the interest of the bene- 
ficiary even of a spendthrift trust may be reached and applied to 
the satisfaction of claims against him. If the doctrine of spend- 
thrift trusts is to be tolerated at all, experience has shown that it 
must be subject to certain limitations. It is the very rapid devel- 
opment of these limitations which this article has endeavored to 
set forth. If the rapidity of this development is an index of the 
future, it may well be expected that the next few years will show 
many more instances of similar restrictions upon the spendthrift 
trust. 

Erwin N. Griswold. 


CLEVELAND, OHIO. 


(mem.), 203 N. Y. 588, 96 N. E. 1116 (1911). The Legislature may also constitu- 
tionally repeal statutes allowing such termination, thus cutting dow the power of 
the beneficiary to terminate an already existing trust. Matter oi United States 
Trust Co., 175 N. Y. 304, 67 N. E. 614 (1903), aff’g 80 App. Div. 77, 80 N. Y. Supp. 
475 (1903) ; Metcalfe v. Union Trust Co., supra. cj 
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STATUTORY PRESUMPTIONS AND DUE Process or Law. —In 1910 
the United States Supreme Court for the first time enunciated the doc- 
trine that it is essential to the validity of a statute making one fact 
prima facie evidence of another * that there be “ some rational connec- 
tion” between the two facts, that the inference of the existence of one 
from the other should not be “so unreasonable as to be a purely arbi- 
trary mandate.” * The Court had previously considered just six such 
cases; * this formula was used in none of them, and in each the statute 
was held constitutional. The language used in these earlier cases * is 
far from giving any intimation of the limitation that was later to be im- 
posed on legislative power. Through frequent reiteration by way of dic- 
tum,® however, the doctrine, once announced, acquired rapidly the force 
of settled law; and in two recent cases, Manley v. Georgia ®° and Western 
& Atlantic R. R. v. Henderson,’ statutes were without hesitation 
squarely held unconstitutional on this ground.® 

The origin of the formula is not clear,® but before its adoption by the 
Supreme Court it had been given expression in several states, although 
again only in dicta.’° Its first full statement in the present form is in 


1 No distinction is ordinarily made by the courts between statutes making one 
fact prima facie evidence of another, and those raising a presumption of the second 
fact from proof of the first. See Note (1929) 17 Cat. L. REv. 565, 566, n.3. 
Throughout this Note the first fact will be referred to as fact A, and the second as 
fact B. 

2 Mobile, J. & K. C. R. R. v. Turnipseed, 219 U. S. 35 (1910). 

8 Pillow v. Roberts, 13 How. 472 (U.S. 1852); Cliquot’s Champagne, 3 Wall. 
114 (U. S. 1865); Marx v. Hanthorn, 148 U. S. 172 (1893); Fong Yue Ting v. 
United States, 149 U. S. 698 (1893) ; Turpin v. Lemon, 187 U. S. 51 (1902) ; Adams 
v. New York, 192 U. S. 585 (1904). 

4 See Fong Yue Ting v. United States, 149 U. S. 698, 729 (1893); Adams v. 
New York, 192 U.S. 585, 599 (1904). 

5 See Bailey v. Alabama, 219 U. S. 219, 238 (1911); Lindsley v. Natural Car- 
bonic Gas Co., 220 U. S. 61, 82 (1911); Luria v. United States, 231 U. S. 9, 25 
(1913) ; Hawes v. Georgia, 258 U. S. 1, 4 (1922); United States ex rel. St. Louis 
Southwestern Ry. v. Interstate Commerce Comm., 264 U. S. 64, 77 (1924); Yee 
Hem v. United States, 268 U. S. 178, 183 (1925); Cockrill v. California, 268 U. S. 
258, 261 (1925); James-Dickinson Farm Mortgage Co. v. Harry, 273 U.S. 119, 124 
(1927) ; Casey v. United States, 276 U.S. 413, 418 (1928). 

6 279 U.S. 1 (1929); see (1929) 42 Harv. L. Rev. 1076; (1929) 38 YALE L. J. 

1145. 
7 279 U. S. 639 (1929). A Georgia statute provides that “a railroad company 
shall be liable for any damages done to persons . . . by the running of the loco- 
motives . . . of such company . . . unless the company shall make it appear that 
their agents have exercised all ordinary and reasonable care and diligence, the 
presumption in all cases being against the company.” Ga. Ann. Cope (Michie, 
1926) § 2780. The plaintiff’s husband was killed by the defendant railroad, and 
the plaintiff brought suit. From a judgment for the plaintiff, the defendant ap- 
pealed. Held, that the statute violates the due process clause, since there is no 
rational connection between the mere accident and the defendant’s negligence. 
Judgment reversed. 

8 Statutes of this type were also declared unconstitutional in Bailey v. Alabama, 
219 U. S. 219 (1911), and in McFarland v. American Sugar Refining Co., 241 U. S. 
79 (1916). But in the former case the decision was rested squarely on the Thir- 
teenth Amendment; and the peculiar facts in the latter case preclude its being an 
authoritative decision on the particular problem under discussion. Cf. Hough, Due 
Process of Law — To-Day (1919) 32 Harv. L. Rev. 218, 233. 

® Its first judicial recognition seems to be in the dissenting opinion of Thomas, 
J., in Commonwealth v. Williams, 6 Gray 1, 8 (Mass. 1856). 

10 See Robertson v. People, 20 Colo. 279, 290, 38 Pac. 326, 330 (1894); State 
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the much cited dictum in Board of Commissioners v. Merchant. It 
is noteworthy that among the great number of state decisions which 
have approved this rule +? there appear very few in which a rational 
connection was held not to exist.1* The law at present in the state courts 
is most unsettled. Many cases ‘* have ignored the test of rational con- 
nection, and there is much language *° inconsistent with that test. The 
one case expressly rejecting it ** seems to have been overruled.*’ In the 
Supreme Court the future is uncertain; the decisions since 1910 can 
hardly be reconciled on any theory.’* But the opinion in the Hender- 
son case indicates that the tendency of the court will be toward strict- 
ness rather than leniency.’® 

Much confusion has been caused in the consideration of the doctrine 
in question by a failure to determine, in each case, the exact effect of 
the statute.2° This is ordinarily a matter of construction, and varies 


v. Beach, 147 Ind. 74, 79, 43 N. E. 949, 951 (1897); Crane v. Waldron, 133 Mich. 
73, 80, 94 N. W. 593, 595 (1903) (dissent); State v. Dowdy, 145 N. C. 432, 439, 
58 S. E. 1002, 1005 (1907). 

11 103 N. Y. 143, 148, 8 N. E. 484, 485 (1886). 

12 E.g., Roberts v. People, 78 Colo. 555, 243 Pac. 544 (1926); Black v. State, 77 
Fla. 289, 81 So. 411 (1919) ; Morrison v. Flowers, 308 Ill. 189, 139 N. E. 10 (1923) ; 
State v. Nossaman, 107 Kan. 715, 193 Pac. 347 (1920) ; Opinion of the Justices, 208 
Mass. 619, 94 N. E. 1044 (1911) ; People ex rel. Woronoff v. Mallon, 222 N. Y. 456, 
119 N. E. 102 (1918); Brinkley v. State, 125 Tenn. 371, 143 S. W. 1120 (1911); 
State v. Spiller, 146 Wash. 180, 262 Pac. 12 (1927); see also United States v. Yee 
Fing, 222 Fed. 154 (D. Mont. 1915); O’Neill v. United States, 19 F.(2d) 332 
(C. C. A. 8th, 1927). 

13 E.g., State v. Grimmett, 33 Idaho 203, 193 Pac. 380 (1920) ; State v. Griffin, 
154 N. C. 611, 70 S. E. 292 (1911) ; Simpkins v. State, 249 Pac. 168 (Okla. 1926). 
A very complete list of the decisions will be found in Note (1927) 51 A. L. R. 1139; 
see also Note (1928) 28 Cor. L. REv. 489. 

14 FE.g., State v. Thomas, 144 Ala. 77, 40 So. 271 (1906) ; State v. Cunningham, 
25 Conn. 195 (1856) ; State v. Day, 37 Me. 244 (1854); Holmes v. Hunt, 122 Mass. 
505 (1877); State ex rel. Robertson v. New Eng. Furniture, etc. Co., 126 Minn. 78, 
147 N. W. 951 (1914); State v. Lewis, 67 Mont. 447, 216 Pac. 337 (1923) ; State v. 
Williams, 46 Nev. 263, 210 Pac. 995 (1923). 

15 See Wooten v. State, 24 Fla. 335, 345, 5 So. 39, 44 (1888); State v. Beach, 
supra note 10, at 79, 43 N. E. at 951; State v. Sheppard, 64 Kan. 451, 452, 67 Pac. 
870 (1902); State v. Donato, 127 La. 393, 397, 53 So. 662, 663 (1910). 

16 State v. Barrett, 138 N. C. 630, 50 S. E. 506 (1905), following 2 WicmorE, 
Evwence (1st ed. 1904) § 1354 [$§ 1354-56, 2d ed. 1923]; cf. Caffee v. State, 11 
Okla. Cr. 485, 148 Pac. 680 (1915). 

17 State v. Griffin, supra note 13. 

18 In a number of cases the test of rational connection seems to have been dis- 
regarded by the majority. Reitler v. Harris, 223 U. S. 437 (1912); Meeker v. 
Lehigh Valley R. R., 236 U. S. 412 (1915); Hawkins v. Bleakly, 243 U. S. 210 
(1916) semble; Ferry v. Ramsey, 277 U. S. 88 (1928). In Hawkins v. Bleakly, 
supra, a contrary result would seemingly have been inevitable had the rule been 
applied. Twice Mr. Justice Holmes has rested the majority opinion on other 
grounds than “ rational connection,” against vigorous dissent. Casey v. United 
States, 276 U. S. 413 (1928) (McReynolds, Brandeis, Butler and Sanford, JJ., dis- 
senting) ; Ferry v. Ramsey, supra (Sutherland, Butler, and Sanford, JJ., dissenting) . 

19 The opinion makes it doubtful whether the Turnipseed case would be de- 
cided the same way today, although a distinction is suggested between the effect 
of the Mississippi and Georgia statutes. The court seems now to require a clearer 
connection between the two facts, and a non-continuing presumption. 

20 There is often a partial analysis of this problem. State v. Lapointe, 81 N. H. 
227, 123 Atl. 692 (1924); State v. Russell, 164 N. C. 482, 80 S. E. 66 (1913); 


Illinois Cent. R. R. v. Crider, 91 Tenn. 489, 19 S. W. 618 (1892). But it is seldom 
satisfactory. 
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considerably. There are four possible effects the statute may have: 
(1) to take the case to the jury and support a verdict for the plaintiff ** 
in the absence of evidence by the defendant; ** (2) to shift to the 
defendant the burden of coming forward with evidence; ** (3) to shift 
to the defendant the burden of persuasion; ** and (4) to make fact A 
evidence *° of fact B to be weighed with all the other evidence.*® Under 
each type of statute only four different situations can arise: evidence *’ 
may be given (a) by neither party; (b) by the defendant only; (c) by 
the plaintiff only; and (d) by both parties. Thus there are sixteen 
problem cases to be examined.** 

Only in the first situation, where neither party produces evidence, is 
the result changed under the first 7° and second *° types of statutes. 
Under the first type, the effect will be to carry the case to the jury and 
avoid a directed verdict for the defendant; under the second, a verdict 
will be directed for the plaintiff rather than for the defendant. But the 
placing of the burden of going forward with evidence is a matter of con- 
venience ** within the control of court ** or legislature, subject possibly 
to the requirement of some policy governing its exercise.** Moreover, 


21 Throughout this Note the term plaintiff will be applied to the party in a 
criminal or civil case who ordinarily has the burden of persuasion and burden of 
going forward, and in whose favor the statute operates. 

22 Wooten v. State, supra note 15; Commonwealth v. Wallace, 7 Gray 222 
(Mass. 1856) ; Floeck v. State, 34 Tex. Cr. Rep. 314, 30 S. W. 794 (1895). 

23 Reitler v. Harris, 223 U.S. 437 (1912) ; Board of Comm’rs v. Merchant, supra 
note 11; State v. Beswick, 13 R. I. 211 (1881). 

24 Cliquot’s Champagne, 3 Wall. 114 (U. S. 1865). 

25 This must mean evidence to which the jury can attach any weight it pleases, 
and whose action in doing so the court cannot question. Otherwise the statute 
would be virtually nugatory, as the court on motion for new trial or on appeal 
could treat fact A, being irrelevant, just as it would any other irrelevant fact. 

26 Western & Atl. R. R. v. Henderson, 279 U. S. 639 (1929); Shamlian v. Equi- 
table Accident Co., 226 Mass. 67, 115 N. E. 46 (1917) ; Newton v. State, 98 Tex. Cr. 
Rep. 582, 267 S. W. 272 (1924). 

‘ By “evidence ” is meant evidence upon which a reasonable man could make 
a finding. 

28 No differentiation should be made between civil and criminal cases; the same 
principles govern in both. But courts have indicated that statutes will be subjected 
to a more critical scrutiny in criminal cases. See Hand v. Ballou, 12 N. Y. 541, 
543 (1855); State v. Divine, 98 N. C. 778, 782, 4 S. E. 477, 482 (1887). 

29 The statute does not apply to the second and fourth situations. In the third 
situation without the statute, a verdict will be directed for the plaintiff except in 
jurisdictions where this is not allowed (this qualification is to be understood in the 
subsequent discussion). With the statute, the result is the same. 

80 With or without statute, there will be a directed verdict for the defendant in 
the second situation, and the case goes to the jury in the fourth situation. In the 
third situation there will be a directed verdict for the plaintiff in either event, 
subject to the qualification stated in note 29, supra. 

81 See 5 WicmoreE, Evipence (2d ed. 1923) § 2486. 

82 See State v. Williams, supra note 14, at 270, 210 Pac. at 997. 

83 It may well be doubted, however, whether an utterly capricious or dis- 
criminatory exercise of this power would be sustained. Cf. Lumpkin, J., in Griffin 
v. State, 142 Ga. 636, 639, 83 S. E. 540, 541 (1914). But no such case is known to 
have arisen. That the facts are peculiarly within the defendant’s knowledge, and 
difficult for the plaintiff to prove, is a common reason for legislative action. Luria 
v. United States; Casey v. United States, both supra note 5; In re Sing Lee, 54 Fed. 
334 (W. D. Mich. 1893); Moorer v. Atlantic Coast Line R. R., 103 S. C. 280, 
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since this burden disappears on the introduction of even slight evidence 
by the defendant,** the failure to adduce such evidence may in itself 
warrant suspicion.** If then the result of this second type of statute is 
proper, objection to the milder effect ** of the first type is still less 
tenable. 

In the first situation under the third type of statute, a directed verdict 
for the plaintiff rather than for the defendant will result. The burden 
of persuasion is also a purely procedural device,*” subject to change by 
either court ** or legislature.*® If it can be shifted expressly by the 
legislature there is no reason why the same result cannot be accom- 
plished by the formula of “ prima facie evidence ” or “ presumption.” *° 
In the fourth situation the statute takes effect only if the minds of the 
jury are in equilibrium; an opposite verdict will then result. In the sec- 
ond and third situations the statute has no effect.* 

The only *? rule in the cases thus far considered to which legislation 
has been properly required to conform is that the parties have a fair 
chance to present all the operative facts.** The fourth type of statute, 
however, presents much greater difficulties. Its effect is, in the first and 
second situations, to prevent a directed verdict for the defendant, send 
the case to the jury, and prevent review of a verdict for the plaintiff; 
and in the fourth situation to make possible a verdict for the plaintiff 
instead of for the defendant.** If fact A is so completely irrelevant that 


88 S. E. 15 (1916). Such a condition, however, has never been made a requirement. 
The same limitation might also be applied to power to shift the burden of per- 
suasion. 

84 See 5 WicmorE, EvipENcE § 2489. 

85 See Adams v. New York, 192 U. S. 585, 599 (1904). 

86 Shifting the burden of going forward or the burden of persuasion are greater 
departures in the same direction from the procedure which would obtain in the 
absence of statute. 

87 See 5 WicmoreE, EviweNce § 2486. 

88 See (1920) 33 Harv. L. Rev. 609 (self-defence). Compare the burden on the 
issue of sanity. 

39 “ There are no vested rights in rules of evidence.” See 1 WicMorE, EvIDENCE 
§ 7; State v. Mark, 69 Mont. 18, 26, 220 Pac. 94, 96 (1923); (1918) 18 Cor. L. Rev. 
274. 
‘ 40 ae the reasoning of Holmes, J., in Ferry v. Ramsey, 277 U. S. 88, 94 

1928). 

41 In a jurisdiction where a verdict can be directed for the party with the bur- 
den of persuasion, it will be for the defendant in the second situation, and for the 
plaintiff in the third. Where the law is otherwise the statute will make a difference; 
then the same reasoning applies as in the first and fourth situations. 

42 But see note 33, supra. It should be recognized, moreover, that there is a 
possible basis for the requirement of rational connection when fact A is not an 
essential element of the plaintiff’s case. Thus, under the third type of statute, of 
two defendants indicted for the same offense, one might be forced to assume the 
burden of persuasion, while the other would not, without reason for the discrimina- 
tion. Such an arbitrary classification might well amount to a denial of due 
process of law. When fact A is an essential element of the offense in question there 
is no discrimination, since all defendants will be subjected to the same burdens. 

48 People v. Love, 310 Ill. 558, 142 N. E. 204 (1923); State v. Donato, supra 
note 15; Shea v. North-Butte Mining Co., 55 Mont. 522, 179 Pac. 499 (1919); 
Columbia Valley Trust Co. v. Smith, 56 Ore. 6, 107 Pac. 465 (1910); Floeck v. 
State, supra note 22. 


44 The statute has no effect in the third situation: a verdict will be directed for 
the plaintiff. 
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the statute might be declared unconstitutional for lack of a reasonable 
connection, a rational jury would ordinarily give it no weight, and the 
ultimate result would be unaffected. But if a jury were swayed by 
passion or prejudice, both trial and appellate courts would be helpless 
in the face of an unfounded verdict for plaintiff or prosecution, since the 
statutory “ evidence ” is imponderable.** In such a situation, even the 
fair chance to present operative facts would be of no value. To allow 
juries to make such uncontrolled use of irrelevant evidence is a sufficient 
deprivation of a party’s rights to amount to a denial of due process of 
law; and the only problem remaining is the establishment of a rational 
test for determining what is a rational connection.*® 


PRIVILEGE TAXES ON CORPORATIONS Havinc No Par VALUE 
Stock. — Perhaps the most striking feature of the taxation of no par 
value stock is its novelty. Such stock was first authorized in 1912,' 
and the first case dealing with it was decided in 1919.2 The law on the 
subject has thus developed in the space of a decade. And although re- 
curring constitutional issues of corporate taxation were raised when no 
par stock first reached the Supreme Court for adjudication in Air-Way 
Electric Appliance Corp. v. Day,* these issues with all their intricate his- 
torical development were but the background‘ against which the 
special problem of taxing no par stock was presented. 


45 See note 25, supra. 
46 It is very difficult to tell just how close the connection between the two 
facts must be; witness the way courts split merely on the question of whether a 
rational connection exists. Cf. Casey v. United States, 276 U. S. 413 (1928); State 
v. Grimmett, supra note 13; Crane v. Waldron, supra note 10. Similarly, reversals 
on appeal, on this sole ground, are common. Cf. Manley v. Georgia, 279 U. S. 1 
(1929); Manley v. State, 166 Ga. 563, 144 S. E. 170 (1928); Snead v. State, 165 
Ga. 44, 139 S. E. 812 (1927). It would seem that the state court might be better 
informed on this matter than the Supreme Court. 

A court’s reasoning may become distinctly strained when it first holds the stat- 
ute valid, and then proceeds to rationalize the question of logical connection. State 
v. Spiller, supra note 12. 


1 N. Y. Laws 1912, c. 351. The idea of no par stock is not new. In the time 
of Coke, stock was not an essential of a corporation. See Case of Sutton’s Hospital, 
10 Co. 23 (1612). And the same was true in Blackstone’s day. See Rice and 
Harno, Shares With No Par Value (1921) 5 Munn. L. REv. 493, 496. Nor did the 
early New England turnpikes have stock of any par value. Middlesex Turnpike 
Corp. v. Swan, 10 Mass. 384 (1813); see Pierson, Stock Having No Par Value 
(1922) 17 Inu. L. Rev. 173; Cook, “ Watered Stock”’—Commissions—“ Blue Sky 
Laws ”—Stock Without Par Value (1921) 19 Micu. L. REv. 583, 595. 

2 North American Petroleum Co. v. Hopkins, 105 Kan. 161, 181 Pac. 625 
(1919). 

3 266 U.S. 71 (1924). 

4 The fundamental principle is that a state may not tax property outside its 
borders. For a comprehensive analysis, see Note (1925) 38 Harv. L. Rev. 361. 
See also Cudahy Packing Co. v. Hinkle, 278 U. S. 460 (1929); (1929) 42 Harv. L. 
Rev. 952; (1929) 29 Cor. L. Rev. 834. A foreign no par stock corporation will not 
be denied admission into a state which prohibits domestic corporations from issuing 
such stock. Commonwealth Acceptance Corp. v. Jordan, 198 Cal. 618, 246 Pac. 
796 (1926); North American Petroleum Co. v. Hopkins, supra note 2; State ex rel. 
Standard Tank Car Co. v. Sullivan, 282 Mo. 261, 221 S. W. 728 (1920) ; Staples v. 
Kirby Petroleum Co., 250 S. W. 293 (Tex. Civ. App. 1923). And a statute per- 
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It was held in the Air-Way case that a franchise ° tax on the number 
of authorized no par shares of a foreign corporation represented by 
business and property within the taxing state was invalid, not only as 
burdening interstate commerce, but also as resting on an unreasonable 
basis of classification in denial of equal protection of the laws. 
Although the ratio decidendi of the case in no way involved no par 
stock,® commentators‘ and at least one state court * assumed that the 
unconstitutional feature of the tax lay in the assignment of an arbitrary 
value to each share of stock. But when the question next reached the 
Court, taxation of a domestic corporation was in question, and the 
objection based on arbitrary value was held unsound.® This case and 
two memorandum decisions *° dealing with foreign corporations foretold 
the next step; and the Court at its last term seems to have supported to 
the utmost the taxing power of the states over foreign no par corpora- 
tions. In New York v. Latrobe, a tax determined by a flat rate per 
share of no par stock was declared constitutional; and in Jnternational 


mitting domestic corporations to issue no par stock does not violate constitutional 
provisions allowing the issue of stock only for money, property actually received, or 
labor done. Randle v. Winona Coal Co., 206 Ala. 254, 89 So. 790 (1921). 

5 The distinctions between the various types of taxes must be borne in mind. 
A franchise tax is a tax, ordinarily levied annually, on a domestic or foreign cor- 
poration for the privilege of continuing to do business in the state. An admission 
tax is the initial tax on a foreign corporation for the privilege of coming into the 
state. An organization tax is the initial tax on a domestic corporation for the 
privilege of incorporation. A franchise tax on a domestic corporation in force 
before its formation is governed by the same principles for the present purpose as 
an organization tax and will be similarly treated herein. Cf. note 15, infra. But 
the courts and legislatures are not clear in their use of the various terms and often 
use them indiscriminately, or use entirely different ones. 

6 The same result is reached where par stock is concerned. State ex rel. Borden 
Co. v. Dammann, 224 N. W. 139 (Wis. 1929). 

7 See Clay, Shares Without Par Value (1926) 14 Ky. L. J. 108, 121; Crandall, 
Constitutionality of Franchise Tax Provisions of the Illinois Corporation Act (1925) 
19 Int. L. Rev. 533, 540 et seg.; Wickersham, Taxation of No Par Value Stock 
(1926) 39 Harv. L. REv. 289, 293 et seqg., 299 et seg.; Note (1925) 38 id. 361, 365; 
Note (1927) 26 Micu. L. REv. 190, 193. 

8 O’Gara Coal Co. v. Emmerson, 326 Ill. 18, 156 N. E. 814 (1927); see In re 
Thermiodyne Radio Corp., 26 F.(2d) 713 (D. Del. 1928) ; cf. People ex rel. Terminal 
& Town Taxi Corp. v. Walsh, 202 App. Div. 651, 195 N. Y. Supp. 184 (1922), 
decided before the Air-Way case. But cf. American Uniform Co. v. Commonwealth, 
237 Mass. 42, 129 N. E. 622 (1921). 

® Roberts & Schaefer Co. v. Emmerson, 271 U.S. 50 (1926). 

10 Margay Oil Corp. v. Applegate, 273 U. S. 666 (1927), aff’g State ex rel. 
Att’y Gen. v. Margay Oil Corp., 167 Ark. 614, 269 S. W. 63 (1925); Gilliland Oil 
Co. v. Arkansas ex rel. Applegate, 274 U. S. 717 (1927), aff’g Gilliland Oil Co. 
v. State ex rel. Att’y Gen., 171 Ark. 415, 285 S. W. 16 (1926). 3 

11 279 U.S. 421 (1929), rehearing denied Oct. 14, 1929. A New York statute 
provides that every foreign corporation doing business in the state shall pay a 
tax on the capital stock employed by it within the state during the first year it does 
business there. In the case of no par stock the tax is six cents per share. N. Y. 
Tax Law (1909) § 181, art. 9, amended by N. Y. Laws 1924, c. 332, §181. The 
State of New York brought a claim for unpaid taxes assessed by it against the no 
par shares of a bankrupt foreign corporation valued at $1.12 per share. This claim 
was disallowed by the district court. Jn re Thermiodyne Radio Corp., supra note 8. 
This was affirmed by the circuit court of appeals. New York v. Latrove, 28 F.(2d) 
tor7 (C. C. A. 3d, 1928). The state appealed. Held, that the statute is constitu- 
tional. Judgment reversed. 
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Shoe Co. v. Shartel** there was sustained a franchise tax fixing the 
value of no par shares at $100. 

An attempt to state the existing law in the light of these decisions, 
must be prefaced by two qualifications: First, that while a state can- 
not under the commerce clause impose an admission or franchise tax 
on foreign corporations doing purely interstate business,’* nevertheless 
where the corporation is doing intrastate business as well, it can levy 
such a tax on the business done within the state, measured by the pro- 
portion of capital therein employed.’* And second, when once a foreign 
corporation has been admitted into a state it is entitled to the equal pro- 
tection of the laws.*® The validity of franchise taxes on foreign corpora- 


12 279 U. S. 429 (1929), rehearing denied Oct. 14, 1929. A Missouri statute 
imposes an annual franchise tax on foreign and domestic corporations, of a certain 
percentage of the par value of their outstanding capital stock and surplus employed 
in business within the state. Mo. Rev. Strat. (1919) § 9836. Another statute pro- 
vides that each no par share shall be considered the equivalent of a share having a 
par value of $100. Mo. Laws 1921, Stock Corp. Act, p. 661, §12. Plaintiff, a 
foreign corporation engaged in intrastate and interstate commerce sought an in- 
junction to restrain the state tax officials from collecting these taxes on its no par 
shares, which had been issued for $9.60 per share. The district court denied the 
injunction. 29 F.(2d) 604 (W. D. Mo. 1928). The plaintiff appealed. Held, that 
the statute is constitutional. Judgment affirmed. 

In addition to the cases cited supra note 10, see, accord: American Uniform Co. 
v. Commonwealth, supra note 8; State v. Pierce Petroleum Corp., 2 S. W.(2d) 790 
(Mo. 1928); cf. Lee v. State Tax Comm., 123 So. 6 (Ala. 1929). Contra: O’Gara 
Coal Co. v. Emmerson; People ex rel. Terminal & Town Taxi Corp. v. Walsh, both 
supra note 8; see (1923) 36 Harv. L. Rev. 618; (1922) 22 Cor. L. Rev. 676; cf. 
Southwestern Bell Tel. Co. v. Middlekamp, 1 F.(2d) 563 (E. D. Mo. 1921). 
In American Uniform Co. v. Commonwealth, supra, the court apparently based its 
holding on the ground that most par stocks have a par value of $100, and therefore 
it was reasonable arbitrarily to fix the value of no par stock at $100 per share. But 
cf. People ex rel. Terminal & Town Taxi Corp. v. Walsh, supra note 8; see also 
note 31, infra. 

Of course the difference between a flat tax of ten cents a share and a tax of 
one-tenth of one per cent, valuing all no par stock at $100 a share, is one of form 
and not of substance, and the opinion in the Shartel case was based largely on the 
Latrobe case. It is interesting to note that the tax in the Latrobe case was really 
an admission tax. People ex rel. Griffith v. Loughman, 249 N. Y. 369, 164 N. E. 
253 (1928). But the Court (278 U.S. at 424) assumed that the corporation was 
within the state and so entitled to equal protection under Hanover Fire Ins. Co. v. 
Harding, 272 U.S. 494 (1926). See notes 15, 20, infra. 

18 Ozark Pipe Line Corp. v. Monier, 266 U.S. 555 (1925) ; Sioux Remedy Co. v. 
Cope, 235 U. S. 197 (1914); see (1925) 38 Harv. L. Rev. 1116. 

14 St. Louis Southwestern Ry. v. Arkansas, 235 U. S. 350 (1914) ; Hump Hairpin 
Co. v. Emmerson, 258 U. S. 290 (1922) ; American Can Co. v. Emmerson, 288 II. 


289, 123 N. E. 581 (1919); Western Cartridge Co. v. Emmerson, 335 Ill. 150, 166 


N. E. sor (1929); see Note (1925) 38 Harv. L. Rev. 361, 363-64, n.17; (1925) 38 
Harv. L. Rev. 1116. 

15 Hanover Fire Ins. Co. v. Harding, 272 U. S. 494 (1926); Southern Ry. v. 
Greene, 216 U. S. 400 (1910); Sneed v. Shaffer Oil & Refining Co., U. S. Daily, 
Oct. 10, 1929, at 1914 (C. C. A. 8th, 1929). In view of these cases, it has been 
thought that Kansas City M. & B. R. R. v. Stiles, 242 U. S. 111 (1916), and Kansas 
City F. S. & M. Ry. v. Botkin, 240 U. S. 227 (1916), holding valid an organization 
tax on the entire paid up stock of a domestic corporation engaging also in interstate 
commerce, were wrongly decided. See HENDERSON, THE PosITION oF ForEIGN Cor- 
PORATIONS IN AMERICAN CONSTITUTIONAL Law (1918) 158, 159; and see note 20, 
infra. But it is believed that this doctrine is law so far as domestic corporations 
about to be formed are concerned. Such a corporation cannot complain because it 
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tions either at a flat rate or based on fiat value being no longer in ques- 
tion, it would seem clear a fortiori that admission taxes of either variety 
are likewise valid.‘* Franchise taxes on the no par shares of domestic 
corporations computed on either basis are constitutional also; 1” and, a 
fortiori again, corresponding organization taxes are valid.'® 

One feature of the Air-W ay case still remains, important in its bearing 
on the problem of determining the taxable value of no par stock: the tax 
measured by authorized rather than issued shares. Since the franchise 
tax on foreign corporations is invalid, so also would seem a similar admis- 
sion tax.’® But per contra, although not yet squarely decided, such a 
franchise or organization tax on a domestic corporation would appear 
constitutional.*° The authority to issue additional stock, though having 
no reasonable relation to the privilege enjoyed in the foreign state, is 
clearly a valuable right in the state of incorporation. 

A close examination of the Air-Way decision, and of the Shartel and 
Latrobe cases, shows that, in substance, there may be really very little 
difference between the two types of taxes involved.” Accordingly, be- 


was organized with the state laws confronting it. Kansas City M. & B. R. R. v. 
Stiles, supra; see State v. Pierce Petroleum Co., supra note 12, at 795. 

16 People ex rel. Griffith v. Loughman, supra note 12 (flat rate). Contra: 

People ex rel. Terminal & Town Taxi Corp. v. Walsh, supra note 8 (fiat value) ; 
— ex rel. Farrington v. Mensching, 187 N. Y. 8, 79 N. E. 884 (1907) (transfer 
tax). 
17 Roberts & Schaefer v. Emmerson, 271 U. S. 50 (1925) (fiat value); see 
O’Gara Coal Co. v. Emmerson, supra note 8, at 37, 38, 156 N. E. at 822 (same); 
see also note 15, supra; People ex rel. Griffith v. Loughman, supra note 16, at 374, 
164 N. E. at 255 (flat rate). 

18 See O’Gara Coal Co. v. Emmerson, loc. cit. supra note 17; see also note 15, 

a. 

19 Tf such a franchise tax is a burden on interstate commerce, an admission tax 
would seem to be a similar burden. Perkins Mfg. Co. v. Jordan, 254 Pac. 551 
(Cal. 1927) ; see Note (1929) 42 Harv. L. Rev. 676, 678 et seg.; Conriict or LAws 
RESTATEMENT (Am. L. Inst. 1927) §§ 177, 183. But cf. People ex rel. Griffith v. 
Loughman, supra note 12. 

20 See Roberts & Schaefer Co. v. Emmerson, 271 U. S. 50, 54 (1926); O’Gara 
Coal Co. v. Emmerson, supra note 8, at 32, 156 N. E. at 820; People ex rel. Griffith 
v. Loughman, supra note 12, at 377, 164 N. E. at 256; see Note (1927) 26 Micn. 
L. Rev. 190, 193. Compare the language in Air-Way Electric Appliance Corp. v. 
Day, 266 U.S. 71, 83 (1924). But see Wickersham, supra note 7, at 298; Crandall, 
supra note 7, at 537 et seg. It is believed that these dicta are sound. Cf. Kansas 
City, M. & B. R. R. v. Stiles; Kansas City F. S. & M. Ry. v. Botkin, both supra 
note 15. It would seem that this doctrine applies even to franchise taxes on do- 
mestic corporations already in existence, since the franchise is a privilege granted 
by the state, and its value depends on the use to which it is put, regardless of 
whether this use also includes interstate commerce. See note 15, supra. But see 
Note (1927) 26 Micu. L. REv. 190, 193. 

The holding in the Stiles and Botkin cases, supra note 15, appears to cast doubt 
as to whether the declared burden on interstate commerce was the true basis of the 
decision in Air-Way Electric Appliance Corp. v. Day, supra, and in such cases as 
Western Union Tel. Co. v. Kansas, 216 U.S. 1 (1910). See note 14, supra. 

21 Thus one may suppose a corporation of state A with an authorized capital 
of tooo shares of no par value, of which five hundred shares, having a market 
value of $100 each, have actually been issued. If the $50,000 of issued stock is 
employed equally between states A and B, and B levies a tax on half the authorized 
issue, $50,000, the result will be equivalent to a taxation of the entire actual 
capital, including of course that in state A. Now suppose the no par stock of a 
corporation in state A is actually worth $10 a share. If state B taxes the stock at 
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fore the latter decisions it was argued that such arbitrary taxes would 
be invalid because of their very arbitrariness,?* and that the fairer, and 
hence constitutional method, would be to tax no par stock at its actual 
value. The significant distinction between the cases is that in Air-Way 
Electric Appliance Corp. v. Day there was an obviously better device, 
taxing the issued shares, while in the Latrobe and Shartel cases there 
was no such obviously better procedure. Of course, it would not be 
impossible to tax at actual value; this is indicated by cases which hold 
that where there is no statutory provision specifically dealing with no 
par stock, the total gross assets employed in the state will be used as 
a basis,?* and this despite taxation provisions in the state of incorpora- 
tion which put a fixed value on each share.** But to tax no par stock 
at its actual value involves serious difficulties and complex calcula- 
tions; *° no such attempt has been made in the case of par stock, which 
has long been taxed at its par value. The stock might be taxed at the 
amount the corporation received for it, but even this would not cover the 
case of authorized but unissued stock.”® The fairest rule would perhaps 
be to lay the tax on an arbitrary valuation, until and unless the corpora- 
tion proves that the actual value is less than the assumed value. This 
would relieve the tax assessors, and at the same time preserve to the 
corporation those advantages for which the advocates of no par stock so 
strongly contend.*’ 

The Latrobe and Shartel cases seem sound; any further refinement 
lies in a legislative adoption of the suggested burden-of-proof solution. 


$100 a share, and if one tenth of the corporation’s property is in state B, the 
result will likewise be equivalent to a taxing of all the property of the corporation. 
In the Shartel case, McReynolds, J., thought that the effect of the statute was to 
tax property beyond the state. 279 U.S. at 435. 

22 See Wickersham, The Progress of the Law on No Par Value Stock (1924) 
37 Harv. L. Rev. 464, 472 et seg.; Wickersham, supra note 7, at 291 et seq., 298; 
Crandall, supra note 7, at 540 et seqg.; Pierson, supra note 1, at 184 et seq. It 
should be noted, however, that Mr. Justice Butler, who wrote the opinion in 
the Air-Way case, only concurred in the result of the Latrobe case. 279 U. S. 
at 429. 

23 American Refining Co. v. Staples, 269 S. W. 420 (Tex. Comm. App. 1925) ; 
Investment Securities Co. v. Meharg, 115 Tex. 441, 282 S. W. 802 (1926); see State 
v. Freehold Ins. Co., 305 Mo. 88, 103, 264 S. W. 702, 706 (1924). 

24 Staples v. Kirby Petroleum Co., supra note 4; American Refining Co. v. 
Staples, supra note 23. Contra: Detroit Mortgage Corp. v. Vaughn, 211 Mich. 320, 
178 N. W. 697 (1921). 

25 See WILDMAN AND Powe Lt, Caprtat Stock WitHouT Par VALUE (1928) 
248 et seq. This is especially true where the stock is not quoted on any exchange, 
and where there are various kinds of stock, the value of each of which has to be 
allocated. 

26 See note 20 supra; see also WILDMAN AND PoweELL, op. cit. supra note 25, 
at 82. But see (1919) 64 Onto L. BuLL. 379, 381, where it is suggested that the 
unissued shares be taxed at the amount at which the company is offering them; or, 
if they are not being offered, at the value of the shares last issued. But in American 
Refining Co. v. Staples, supra note 23, at 421, the court points out that this rule 
would be inequitable since if a corporation’s authorized shares were one hundred 
thousand and it purchased a piece of property for fifty thousand shares, it would 
have to pay twice the tax it would have to if it purchased this property for one 
hundred thousand shares. 

27 Cf. Wickersham, supra note 7, at 298. 
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A few states already so provide; ** a few have adopted the more difficult 
method of taxing no par stock at its actual value; but most of the forty 
states which have legislated on the subject tax either at a flat rate or an 
assumed value.*® But in pursuing this suggested course, it would be 
well to make the tax as equitable as possible by placing the arbitrary 
value of no par stock as near as possible to the average values of quoted 
no par shares.*° The common value of $100, now in use, is too high.** 
And where statutes require no par stock to have a stated value, an 
exception might well be carved out, and the stock taxed at this value.** 


CoNSEQUENCES OF THE ANNULMENT OF A VOIDABLE MARRIAGE. — It 
has long been common learning that the effect of a decree of annulment 
is to make a marriage void ab initio. The survival of this rule in a 
field of law which perhaps more than any other tends to reflect differ- 
ences and changes in social sentiment,” its persistence even under a 
statute declaring that certain marriages shall be “ void from the time 
their nullity shall be declared by a court,” * and the application made 
of it in two recent cases * invite critical comment.® 

The historical development of the doctrine of annulment was con- 
ditioned by the divided jurisdiction of the spiritual and temporal courts. 
The common law courts recognized civil defects * arising out of the 
general contractual disability of parties to a marriage, but they knew 
nothing of canonical defects,’ which were impediments peculiar to the 
marriage relation.* Yet either type of defect would seem to have pre- 


28 Ara. Cope (1928) § 7012 (applying to domestic corporations only); Ala. 
Gen. Acts 1927, no. 163, § 51(a) (applying to owners of no par stock); N. C. Sess. 
Laws 1925, c. 101 §89(9) (applying to franchise taxes on domestic and foreign 
corporations) ; S. C. Acts of 1927, no. 125, § 1, as amended by S. C. Acts of 1928, 
no. 682, § 1 (applying to domestic corporations). 

29 For a summary of the statutes of the various states, see WILDMAN AND 
PowELL, op. cit. supra note 25, at 291 et seq. 

30 Cf. American Uniform Co. v. Commonwealth, supra note 8. 

31 The average value of the 458 shares of no par stock quoted on the New 
York Stock Exchange on Oct. 26, 1929, was $51.63 a share. 

32 See Wickersham, supra note 7, at 300. 


1 Anstey v. Manners, Gow 10 (1818); see Perry v. Perry, 2 Paige 501, 505 
(N. Y. 1831); 2 BisHop, MARRIAGE, Divorce, AND SEPARATION (1891) §§ 1596-1609; 
Note (1912) 26 Harv. L. REv. 253. 

2 See Bryce, Marriage and Divorce Under Roman and English Law, 3 SELECT 
Essays ON ANGLO-AMERICAN LecAL History (1909) 782. 

3 N. Y. Domestic Retations Law (1909) § 7; Matter of Moncrief’s Will, 235 
N. Y. 390, 139 N. E. 550 (1923). 

4 Sleicher v. Sleicher, 251 N. Y. 366, 167 N. E. 501 (1929), see note 18, infra; 
Burney v. State, 13 S. W.(2d) 375 (Tex. Cr. App. 1929), see note 29, infra. 

5 “Tt is one of the misfortunes of the law that ideas become encysted in 
phrases and thereafter for a long time cease to provoke further analysis.” Holmes, 
J., in Hyde v. United States, 225 U. S. 347, 391 (1912). 

6 These so called civil defects included mental incapacity, nonage, and prior 
marriage. See 1 BisHop, op. cit. supra note 1, § 267. 

7 See Howard v. Bartlet, Hobart 181 (1615); Harrison v. Burwell, Vaughan 
206, 213 (1668). 


8 Consanguinity, affinity, and impotency were left to the exclusive cognizance 
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cluded a creation of the marital status; certainly the dogma of the 
church would permit the ecclesiastical decree of annulment to have no 
less effect.° When the common law courts prohibited the spiritual courts 
from annulling a marriage for a canonical defect after the death of either 
party,’° canonically defective marriages came to be spoken of as void- 
able only,* although the restriction would seem to have had no greater 
effect than to place a time limitation on the right to impeach one type 
of void marriage.’” 

But with the passing of ecclesiastical cognizance of marriage,’* the 
historical distinction between void and voidable unions, based on the 
accident of divided jurisdiction, lost its old significance ‘* and took on a 
new meaning, based on the nature of the defect. Public policy has dic- 
tated that attempts at marriage under certain circumstances be alto- 
gether void; *° but under other circumstances the defect is deemed to 
justify only subsequent annulment of the transaction.** Such a void- 
able union, until and unless annulled, is attended by all the incidents of 


a valid marriage.** 


of the spiritual courts. See 1 BisHop, op. cit. supra note 1, §§ 261, 265. Poynter 
mentions a case as late as 1820 referred by the Chancery to a spiritual court for 
instruction as to the validity of a marriage. See Poynrer, MARRIAGE AND DIvorce 
(2d ed. 1824) 167n. 

® Riddlesden v. Wogan, Cro. Eliz. 858 (1600); see PoyNTER, op. cit. supra 
note 8, at 169-70; Bryce, supra note 2, at 822. 

10 Rennington v. Cole, Noy 29 (1617); see Ray v. Sherwood, 1 Curt. Eccl. 193, 
199-200 (1836); SHELFORD, MARRIAGE AND Divorce (1841) 484. But cf. Hem- 
ming v. Price, 12 Mod. 432 (1700). 

11 See 2 Scnouter, Domestic RELaTiIons (6th ed. 1921) § 1081; SHELFORD, loc. 
cit. supra note 10. 

12 Fenton v. Livingstone, 5 Jur. (N.s.) 1183 (1859). Indeed, collateral attack 
was allowed coéxtensively with direct. Nullity might be declared even in a 
criminal proceeding for incest prosecuted by a stranger. Chick v. Ramsdale, 1 Curt. 
Eccl. 34 (1835). This was so despite the fact that one of the spouses was not a 
party. Woods v. Woods, 2 Curt. Eccl. 516 (1840). 

13 Ecclesiastical jurisdiction over marriage never existed in the United States, 
and ceased in England in 1857. 20 & 21 Vict. c. 85. 

14 F.g., nonage is today a ground for avoidance only. Sawyer v. Slack, 146 
S. E. 864 (N. C. 1929). Consanguinity, on the other hand, makes a marriage of 
no effect. See Cav. Crv. Cope (1920) § 59; Int. Rev. Strat. (Cahill, 1927) c. 89, 
§ 1; N. Y. Domestic Relations Law (1909) §5; 5 & 6 Wut. IV, c. 54 (1835). 

15 Bigamous and incestuous marriages are of this sort. Local sentiment may 
add others, e¢.g., interracial marriages. 

16 Ellis v. Ellis, 119 So. 304 (Miss. 1928) (insanity) ; see (1929) 77 U. or Pa. L. 
Rev. 813; Sawyer v. Slack, supra note 14, at 865 (nonage); 2 SCHOULER, loc. cit. 
supra note 11. Contra: Morgan v. Morgan, 148 Ga. 625, 97 S. E. 675 (1918) 
(nonage) ; see Millar v. Millar, 175 Cal. 797, 806-07, 167 Pac. 394, 398 (1917). 

17 Thus during the continuance of the marriage H is under a legal obligation to 
support W. Bostick v. State, 1 Ala. App. 255, 55 So. 260 (1911); State v. Loy- 
acano, 135 La. 945, 66 So. 307 (1914). He may sue in his own name on a note 
given her. Sutton v. Warren, 10 Metc. 451 (Mass. 1845). Communications be- 
tween the spouses are privileged. Barber v. People, 203 Ill. 543, 68 N. E. 93 (1903). 
A second marriage by either is bigamous. State v. Yoder, 113 Minn. 503, 130 N. W. 
to (1911); State v. Cone, 86 Wis. 498, 57 N. W. 50 (1893). The survivor is 
entitled to the usual rights of a spouse in the decedent’s estate. Tomppert’s Execu- 
tors v. Tomppert, 13 Bush 326 (Ky. 1877) (dower); Zn re Murray Canal, 6 Ont. 
685 (1884) (curtesy); Jn re Gregorson’s Estate, 160 Cal. 21, 116 Pac. 60 (1911) 
(administration) . 
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This is illustrated by a recent New York case,'* which held that an 
obligation to pay a woman alimony “ so long as she remained unmar- 
ried ” was suspended by her subsequent voidable marriage, but revived 
upon its annulment as from the date of the decree. To justify the sus- 
pension of alimony the court recognized the second marriage as giving 
the woman a legal right to support,’® yet to revive the obligation it 
must have found that she had never remarried.*° In other cases it has 
been held that annulment does not relate back to bar a suit for aliena- 
tion of affections,”* or to give validity to a second marriage contracted 
while the annulled one persisted.” But it has remained the orthodox 
common law view that annulment in its very nature can leave no pre- 
existing marriage to which alimony can be incident.?* Taken together, 
these decisions suggest that though the decree of annulment destroys a 
voidable transaction of marriage and terminates the marital status,”* the 
existence of that status between marriage and annulment continues a 
factor even after annulment in determining the legal effect of all that oc- 
curred during that period.” This analysis permits the acquisition of 
rights while the marital status persists which subsequent annulment 
cannot affect. Joint property in any estate which had been accumu- 
lated by the joint efforts of the spouse is an example.** The bastardiz- 


18 Sleicher v. Sleicher, 251 N. Y. 366, 167 N. E. sor (1929), rev’g 224 App. Div. 
529, 228 N. Y. Supp. 711 (1928). 

19 See Sleicher v. Sleicher, supra note 18, at 370, 167 N. E. at 503. Accord: 
Bostick v. State; State v. Loyacano, both supra note 17. 

20 A similar distinction was taken in Jn re Wombwell’s Settlement, [1922] 
2 Ch. 298. In an earlier case, it was contended for but deemed contradictory. See 
Bishop v. Smith, 1 Vict. L. R. 313, 333-34 (1875). 

21 Wolf v. Wolf, 111 Misc. 391, 181 N. Y. Supp. 368 (1920), rev’d on other 
grounds, 194 App. Div. 33, 185 N. Y. Supp. 37 (1920). 

22 Jordan v. Missouri & K. Tel. Co., 136 Mo. App. 192, 116 S. W. 432 (1909). 
Contra: Taylor v. White, 160 N. C. 38, 75 S. E. 941 (1912). 

23 See 2 BisHop, op. cit. supra note 1, §855. Even temporary alimony and 
counsel fees have been denied an innocent wife suing to annul a voidable marriage, 
on the theory that she cannot claim a right to support based on the relation she 
is repudiating. Jones v. Brinsmade, 183 N. Y. 258, 76 N. E. 22 (1905). But the 
right to alimony pendente lite and counsel fees is given to make it possible for a 
woman whose property is under her husband’s control to litigate a claim. If this 
assistance is given one who sues for divorce, a fortiori it should be granted the 
petitioner for annulment. Lea v. Lea, 104 N. C. 603, 10 S. E. 488 (1889). The 
power to grant alimony, however, is now very generally determined by statutes, 
some of which permit the same decree for alimony in annulment proceedings as 
might be made in a suit for divorce. Conn. Gen. Star. (1918) § 5293; Ix. REV. 
Stat. (Cahill, 1927) c. 40, §§ 1, 19, 20; Iowa Cope (1924) § 10491; N. H. Pus. 
Laws (1926) c. 287, § 16; Stapleberg v. Stapleberg, 77 Conn. 31, 58 Atl. 233 (1904); 
Bickford v. Bickford, 74 N. H. 448, 69 Atl. 579 (1908). In Wisconsin, only tem- 
paige 4 alimony and counsel fees are provided for. Wus. Stat. (1927) §§ 247.23, 
247.26. 

24 See 2 BisHop, op. cit. supra note 1, § 73. But see Goodrich, Jurisdiction to 
Annul a Marriage (1919) 32 Harv. L. Rev. 806. 

25 “The decree of annulment destroyed the marriage from the beginning as a 
source of [new or continuing] rights and duties . . . but it could not obliterate the 
past and make events unreal.” Cardozo, C. J., in American Surety Co. v. Conner, 
251 N. Y. 1, 9, 166 N. E. 783, 786 (1929). 

26 Courts have managed to effect an equitable distribution of property upon 
the dissolution of void and voidable marriages alike, but they have proceeded on 
the theory of putative marriage, or quasi-contractual obligation, or on some analogy 
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ing of children could be avoided without the existence of a statute,?’ 
since the law would not be precluded from recognizing that they were 
in fact born in wedlock. The doctrine that an innocent party to a mar- 
riage gives consideration or value sufficient to justify the retention of any 
benefit received under a marriage settlement ** would be confirmed. 
The seducer, however, should hardly be protected from prosecution after 
he has obtained an annulment of his marriage on grounds of duress, 
though a Texas court has recently held otherwise.”° 

This last decision may be significant as indicating a tendency to apply 
the theory of divorce to cases of dissolution for antenuptial causes; *° 
and certainly a similar trend is indicated by statutes which make the 
ordinary causes of annulment grounds for absolute divorce only.** 
Even more striking are the few decisions in which courts, without statu- 
tory authority, have allowed W support after annulment.**? Whatever 
merit there may be in the preservation of a legal distinction between an- 
tenuptial grounds for avoidance and postnuptial grounds for divorce 
must be found in the fact that important groups in the community do 
not recognize divorce.** At any rate, it would seem eminently desirable 
that statutes of the New York type “ be so interpreted as to abolish any 


to partnership or community property. Ah Leong v. Lau Leong, 27 F.(2d) 
582 (C. C. A. oth, 1928) (quasi-contract) ; Coats v. Coats, 160 Cal. 671, 118 Pac. 
441 (1911) (community property analogy); Werner v. Werner, 59 Kan. 339, 53 
Pac. 127 (1898) (equitable property right) ; Gauff v. Johnson, 161 La. 975, 109 So. 
782 (1926) (putative marriage statute) ; see Evans, Property Interests Arising from 
Quasi-Marital Relations (1924) 9 Corn. L. Q. 246; Note (1928) 17 Geo. L. J. 60. 

27 Such statutes are very common. See Stimson, AMERICAN STATUTE LAW 
(1886) § 6115. At common law, however, bastardization of issue was a conse- 
quence of annulment. See 1 BisHop, op. cit. supra note 1, § 277; cf. Matter of 
Moncrief’s Will, supra note 3. 

28 In re Wombwell’s Settlement, [1922] 2 Ch. 298; cf. Ogden v. McHugh, 167 
Mass. 276, 45 N. E. 731 (1897) ; American Surety Co. v. Conner, supra note 25, rev’g 
225 App. Div. 137, 232 N. Y. Supp. 94 (1928); see (1929) 42 Harv. L. Rev. 832; 
(1929) 29 Cor. L. Rev. 529. Regardless of the legal effect of annulment, the party 
at fault must restore any benefit received under a marriage settlement for failure 
of consideration. P. v. P., [1916] 2 Ir. R. 400. 

29 Burney v. State, 13 S. W. (2d) 375 (Tex. Cr. App. 1929). The defendant 
was prosecuted for seduction, and his defense was that he had married the injured 
party. Trex. Penat Cope (1925) art. 506. This marriage had been annulled at his 
suit on the ground of duress, before the prosecution was instituted. From a judg- 
ment of conviction, the defendant appealed. Held, that the marriage afforded a 
defense. Judgment reversed. Contra: Henneger v. Lomas, 145 Ind. 287, 44 N. E. 
462 (1896) ; see (1897) to Harv. L. Rev. 188. 

80 An alternative explanation is that the court merely interpreted “ marriage ” in 
the seduction statute as including defective marriage. The renewal of alimony, 
however, in Sleicher v. Sleicher, supra note 18, can only be explained by giving just 
the opposite interpretation to the words of the divorce decree. 

31 Though divorce as used in some statutes may be construed as a generic term 
including annulment, under other statutes divorce in substance as well as form is 
the remedy for prenuptial impediments. Bennett v. Bennett, 169 Ala. 618, 53 So. 
986 (1910) (nonage); Brown v. Westbrook, 27 Ga. 102 (1858) (mental in- 
capacity) ; Selby v. Selby, 27 R. I. 172, 61 Atl. 142 (1905) (fraud). 

82 Strode v. Strode, 3 Bush 227 (Ky. 1867); Brown v. Brown, 13 B. C. 73 
(1907) ; Gardiner v. Gardiner, 36 T. L. R. 294 (1920). 

338 The distinction is legally important in South Carolina where the courts 
recognize that a marriage may be voidable, though the constitution prohibits 
divorce. State v. Sellers, 140 S. C. 66, 134 S. E. 873 (1926). 

84 See note 3, supra. 
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practical distinction between the effects of divorce and absolute annul- 
ment,** if only for the sake of simplicity in the administration of the 
law.*° 


PENALTIES FOR FRIVOLOUS APPEALS. — The overwhelming tide of liti- 
gation in appellate courts, part at least of which must be attributed to 
the greater ease and broader scope of appeal ushered in by the codes,’ 
makes it clear that simplification of practice must be supplemented by an 
effective method for penalizing dilatory and unnecessary proceedings. 
Motions for summary judgment and the like are useful devices in the 
lower courts,” but few determined attacks have as yet been made on the 
problem of the crowded appeal calendar.* Recently, however, there may 
be perceived a tendency not only to create new remedies but also to 
exercise more vigorously the ones already at hand. The Supreme Court 
has taken the initiative by causing its appellate jurisdiction to be re- 
stricted.* Similar measures are available to state courts; ° so also are 


35 Such was the interpretation first given the New York statute. McCullen v. 
McCullen, 162 App. Div. 599, 147 N. Y. Supp. 1069 (1914); Barker v. Barker, 172 
App. Div. 244, 158 N. Y. Supp. 413 (1916); Houle v. Houle, 100 Misc. 28, 166 
N. Y. 67 (1917). Statutes in other jurisdictions contain identical or equivalent 
provisions. ALasKA Comp. Laws (1913) §1295; ARK. Dic. Stat. (Crawford & 
Moses, 1921) § 7041; D. C. Cope (1925) §1285; Munn. Stat. (Mason, 1927) 
§ 8581; Nev. Rev. Star. (1912) § 2355; N. J. Comp. Star. (1910) 2021; Va. Cope 
ANN. (1924) § 5088; W. Va. Cope Ann. (Barnes, 1923) c. 64, §1. Dicta indicate 
that some of these states will deny the annulment decree any retroactive effect. See 
Titsworth v. Titsworth, 78 N. J. Eq. 47, 49, 78 Atl. 687, 688 (1910); Perkey v. 
Perkey, 87 W. Va. 656, 657, 106 S. E. 40 (1921). But see Riesen v. Riesen, 147 Atl. 
225, 226 (N. J. Eq. 1929). The New York interpretation seems impossible in 
Oregon where the statute makes a clear distinction between marriages which may 
be declared void from the beginning and those which may be declared void from 
the decree. Ore. Laws (1920) §§ 502-05. 

36 See Goodrich, supra note 24, at 824. 


1 See, for a discussion of the difference between appeal and writ of error, Simp- 
son v. First Nat. Bank, 129 Fed. 257, 259 (C. C. A. 8th, 1904); cf. Weinstein v. 
Black Diamond S. S. Co., 31 F.(2d) 519 (C. C. A. 2d, 1929). The codes, of course, 
took over the appeal from equity. See also Book Review (1919) 33 Harv. L. Rev. 
326, commenting on the nineteenth century system of multiple appeals. 

2 Most of the codes had already provided one method of eliminating sham and 
frivolous pleadings: the motion to strike and enter judgment on the pleadings. See 
Criark, HANDBOOK OF CopE PLEADING (1928) § 86. The Minnesota statute is typi- 
cal. Munn. Stat. (Mason, 1927) § 9259. The summary judgment has been exten- 
sively adopted in the United States, with modifications. For a discussion of the 
law in particular jurisdictions, see Clark and Samenow, Summary Judgments (1928) 
38 Yate L. J. 423; see also Millar, Three American Ventures in Summary Pro- 
cedure (1928) 38 id. 193. These provisions, while aimed directly at sham pleading, 
are useful against frivolous defenses. See Mulbeck v. Keuthe, 98 N. J. L. 779, 781, 
121 Atl. 713 (1923). 

3 “Tt should be said that there are all too many appeals taken, many of them 
for improper purposes and not in the interests of justice, some for delay, many of 
them groundless and even frivolous.” Works, JurmpicaL RerormM (1919) 77. See 
Sunderland, Problems of Appellate Review (1927) 5 Tex. L. Rev. 126, 128. Some 
startling figures are shown in a survey made in 1911. Foreman, The Law’s Delay 
(1914) 13 Micu. L. REv. too. 

4 See FRANKFURTER AND LANDIS, THE BUSINESS OF THE SUPREME CourRT (1928) 
c. VII; Frankfurter and Landis, The Supreme Court Under the Judiciary Act of 
1925 (1928) 42 Harv. L. Rev. 1; The Business of the Supreme Court at October 
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the existing doctrine of substantial error ° and the device of penalizing 
frivolous appeals by the imposition of a fine or additional costs. This 
latter practice has been employed in England with considerable effect,’ 
and is by no means a novelty in the United States.* Its application in 
two cases ® during the last term of the Supreme Court focuses attention 
on the problem of its use. 

The frivolous appeal seems elusive of definition. The penalty there- 
for is most frequently imposed where the record shows no question for 
the court, as when the appeal is taken from an order which is not appeal- 
able *° or from a discretionary ruling,’ or on a question of fact conclu- 


Term, 1928 (1929) 43 id. 33; Taft, The Jurisdiction of the Supreme Court Under 
the Act of February 13, 1925 (1925) 35 YALE L. J. 1. 

5 The extreme view that the right of appeal should be abolished altogether has 
been advocated, on the theory that the number of cases ultimately reversed is not 
sufficient to warrant the great expense to the public and the litigants. Works, 
JurwicaL Rerorm 86. On the other hand, restrictions have been condemned as 
a confession of weakness. Sunderland, Methods of Relieving Courts of Appeal from 
the Growing Burden of Appeals (1922) 1 Micn. State Bar J. cxxxiv. In nearly 
every state, appeals are allowed as of right, though the grounds thereof are utterly 
without merit. People ex rel. Storey v. Knickerbocker, 114 Ill. 539, 2 N. E. 507 
(1885) ; State ex rel. Duffard v. Whitaker, 45 La. 1299, 14 So. 66 (1893) ; see Penn 
Mut. Life Ins. Co. v. Creighton Theatre Bldg. Co., 51 Neb. 659, 662, 71 N. W. 279, 
280 (1897). 

6 Statutes have been enacted in many jurisdictions expressly forbidding reversals 
except for errors which affect the substantial rights of the parties. Act of Feb. 
26, 1919, 40 Stat. 1181, 28 U. S. C. § 391 (1926); Inp. Ann. Stat. (Burns, 1926) 
§ 426; Tenn. Ann. Cope (Shannon, 1917) § 6351. But the reluctance to pronounce 
any error harmless, especially when evidential questions are involved, has robbed 
these enactments of much of their efficacy. See 1 WicmMoreE, EviweNce (2d ed. 1923) 
§ 21, n.17. And even when trivial appeals cannot possibly succeed, these statutes 
do not avail against an appeal taken simply for motives of delay or vexation. 

7 The use of penalties and costs in England to prevent unnecessary and dilatory 
litigation has recently been discussed. Goodhart, Costs (1929) 38 YALE L. J. 849. 
But it seems that this discourages appeals generally. Jbid. at 879. It is at least 
questionable whether honest litigation should be thus hampered. Satterthwaite, 
Increasing Costs to be Paid by the Losing Party (1923) 46 N. J. L. J. 133. 

8 See Note (1928) 28 Cor. L. REv. 483. 

The Supreme Court very early penalized appeals taken merely for delay. 
Rule XVII, 1 Cranch xviii (U. S. 1803). This is now Rule 30(2), 275 U.S. 617 
(1928). 

® SJaker v. O’Connor, 278 U. S. 188 (1929). The circuit court of appeals re- 
versed an order of the district court dismissing a petition, and remanded the cause 
for further proceedings. The defendant appealed. Held, that the appeal is ground- 
less and should be penalized, inasmuch as the order was not final. Appeal dismissed, 
with damages of $150 payable to appellees. 

Roe v. Kansas ex rel. Smith, 278 U. S. 191 (1929). The defendant brought error 
to a judgment of the Kansas supreme court affirming a condemnation order against 
defendant’s land, a place of unusual historical interest. The proceedings had been 
taken under a condemnation act and a specific statute declaring the land to be of 
such interest. Held, that the present proceeding is without merit, inasmuch as the 
interpretation given the statutes in the state court is binding, and it is well settled 
that such statutes are constitutional. Writ of error dismissed, with damages of 
$200 payable to defendants in error. 

10 Slaker v. O’Connor, 278 U. S. 188 (1929); Richardson v. Richardson, 193 Pa. 
279, 44 Atl. 445 (1899). So too, where the appellant has no interest in the appeal. 
In re Snowball’s Estate, 156 Cal. 235, 104 Pac. 446 (1909). But cf. Bonner v. 
Gorman, 82 Ark. 423, 101 S. W. 1153 (1907). 

11 Powers v. Bergman, 210 Mass. 346, 96 N. E. 674 (1911); Richardson v. 
Carlis, 26 S. D. 202, 128 N. W. 168 (1910). 


NOTES 115 


sively decided by the verdict,'* or in a case where liability is admitted.** 
So too, where the error assigned involves a settled rule of law,'* or a 
statute which has been clearly interpreted,’® or a question already liti- 
gated between the parties,’*® the appeal will usually be deemed frivolous. 
Objections to trivial errors which can be cured without a new trial,’ or 
to defects already cured,'* will likewise be penalized. The decisions, 
however, fail to supply any workable test. The language of the cases 
and statutes is usually too indefinite to be of much assistance, save as 
a reminder that the high regard for the right of appeal requires clear 
proof that the appeal in question be utterly without merit.1° But one 
provision sometimes found in the statutes,”° to the effect that a penalty 
shall only be imposed where there could have been no reasonable expec- 
tation of reversal, offers a more stable basis. Though “ reasonable ” is 
certainly not a term of fixed content, it is a more familiar one than 
“ frivolous”; it offers a formula which because of its very familiarity 
can more readily be applied, even though it is not so precise a test as 
could be desired. And though more rigorous than the usual rule,” 
it seems a more just standard; the right to appeal should not be over- 
emphasized at the expense of the right of the other party and of the 
court to be free from unreasonable litigation.** Bad faith in taking an 
appeal is sometimes singled out.** But this simply injects a new varia- 


12 Texas & Pac. Ry. v. Prater, 229 U. S. 177 (1913); Kessler v. Hecht, 121 Ga. 
274, 48 S. E. 922 (1904). But not when an appeal is taken from a refusal to direct 
a verdict for lack of sufficient evidence. Chicago City Ry. v. Morse, 197 Ill. 327, 
64 N. E. 304 (1902). 

13 Smead v. Stuart, 194 Pa. 578, 45 Atl. 343 (1900) ; Broocks v. Guilmartin, 175 
S. W. 794 (Tex. Civ. App. 1915). 

14 Johnson v. Hawkeye Commercial Men’s Ass’n, 171 Iowa 425, 152 N. W. 561 
(1915) ; Smythe v. Parish & Co., 237 Ill. 419, 86 N. E. 754 (1908). 

15 Barry v. All Persons Claiming, etc., 158 Cal. 435, 111 Pac. 249 (1910) ; Cairo 
T. & S. Ry. v. Brooks, 112 Ark. 298, 166 S. W. 167 (1914) ; cf. Stoddart v. Golden, 
179 Cal. 663, 178 Pac. 707 (1919) (construction of a very clear contract). But not 
when the statute, though fairly clear, has never been construed. Times Democrat 
Pub. Co. v. Meyer, 136 Fed. 761 (C. C. A. 5th, 1905). And, though the statute has 
been interpreted, a prior different construction by a different court makes it suffi- 
ciently doubtful. Joplin & P. Ry. v. Payne, 194 Fed. 387 (C. C. A. 8th, 1912). 

16 Estate of McKenna, 168 Cal. 339, 143 Pac. 605 (1914); Wagar v. Bowley, 
109 Mich. 388, 67 N. W. 512 (1896). 

17 Hall v. Jordan, 19 Wall. 271 (U.S. 1873). 

18 Redmond v. Donaldson, 35 Fla. 167, 17 So. 70 (1895) (cured by appearance). 

19 City of Shreveport v. United States Fidelity Co., 131 La. 933, 60 So. 621 
(1913); Morrison v. Hall, 55 Ore. 243, 104 Pac. 963 (1909); cf. Brophy v. Ogden 
Rapid Transit Co., 46 Utah 426, 430, 151 Pac. 49, 51 (1915). It is usually added 
that the decision will be made at the court’s discretion, from all the circumstances 
of the case. Hay v. Hassett, 174 Iowa 607, 156 N. W. 734 (1916). 

20 Ou10 Gen. CopE (Page, 1926) § 12239; OKLA. Rev. Laws (1921) § 820; Ore. 
Laws (Olson, 1920) § 560; cf. Chicago Terminal Transfer R. R. v. Bomberger, 130 
Fed. 884 (C. C. A. 7th, 1904) ; Kessler v. Hecht, supra note 12; Calumet Elec. St. 
Ry. v. Lewis, 168 Ill. 249, 48 N. E. 153 (1897) ; Sigmund v. Bank of Minot, 4 N. D. 
164, 59 N. W. 966 (1894). 

21 The language in many cases, however, indicates that a high degree of unrea- 
sonableness must be shown. See authorities cited supra note 20. 

22 See Lemon v. Rucker, 80 Cal. 609, 611, 22 Pac. 471, 472 (1889); Light v. 
Reed, 234 Ill. 626, 630, 85 N. E. 282, 283 (1908). 

28 Zahm v. Royal Fraternal Union, 154 Mo. App. 70, 133 S. W. 374 (1911); 
State ex rel. Swalko v. Elliott, 113 Ore. 632, 233 Pac. 867 (1925); cf. Pa. Srar. 
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ble, and certainly the courts should penalize even ignorance when their 
time is needlessly consumed.”* 

Several methods of discouraging frivolous appeals have been worked 
out in the statutes. There is the rigorous measure which imposes 
an absolute penalty in case of any affirmance,”° as well as the more 
common provision which awards damages only for groundless or dilatory 
appeals.*° This latter is often supplemented, to avoid evasions, by a 
statute penalizing the failure to prosecute an appeal after applying for 
one.” The keynote of many decisions and statutes is delay,”* the pen- 
alty being imposed because by his appeal the defendant has delayed the 
plaintiff in the collection of his judgment. Additional damages are 
therefore awarded, usually only in the case of money judgments,” 
though some decisions and statutes go further.*° Sometimes there is a 
requirement that the appeal be dilatory as well as groundless, and dam- 
ages have been refused where, though the appeal is unreasonable, there 
has been but little delay ** or the plaintiff has suffered no special dam- 


(West, 1920) § 519, requiring an affidavit that the appeal is not being taken for 
purposes of delay. 

24 Lemon v. Rucker, supra note 22; Chicago Federation of Musicians v. Ameri- 
can Musicians’ Union, 234 Ill. 504, 85 N. E. 244 (1908). Compare the rule on the 
degree of doubt necessary to make forbearance of a doubtful claim good considera- 
tion. See 1 Wiitiston, ContrRActs (1920) § 135. 

25 Ara. ANN. Cope (Michie, 1928) § 6153; Ky. Cones (Carroll, 1927) § 764; 
cf. Boulden v. Estey Organ Co., 92 Ala. 182, 9 So. 283 (1890) ; Edleson v. Edleson, 
173 Ky. 252, 190 S. W. 1083 (1917). These statutes are reminiscent of the very 
early rule which, if the plaintiff failed in his action, amerced him pro falso clamore. 
3 Bi. Comm. 399; Huttocx, Law or Costs (1792) 2. Insofar as the plaintiff is 
protected by the appeal bond from diminution of the defendant’s assets pending 
an appeal, and since interest is awarded on the judgment in the interim, such 
penalties seem unnecessary unless the appellant has acted wrongfully. Cf. Palmer 
v. Pittsburgh, S. & N. Ry., 215 Pa. 518, 64 Atl. 686 (1906). Some statutes allow 
damages on affirmance at the court’s discretion. Mo. Rev. Stat. (1919) § 1515; 
Wasu. Comp. Stat. (Remington, 1922) § 1738. 

26 The penalties vary greatly. E.g., Mass. Gen. Laws (1921) c. 211, § 10 
(double costs) ; Ibano Comp. Stat. (1919) § 7171 (such as may be just); Ga. ANN. 
Cope (Michie, 1926) § 5018 (25% of the judgment). 

27 Car. Civ. Cope (Deering, 1923) § 980; Itz. Rev. Strat. (Cahill, 1927) c. 110, 
§ 101. To test an appeal for merit, the court must examine the record. It would 
be easy to evade this examination by a last minute abandonment, so usually a fine 
is imposed when that is done for delay. Day v. Gridley, 6 Idaho 489, 56 Pac. 77 
(1899) ; Baca v. Noyes-Norman Shoe Co., 18 Ariz. 386, 161 Pac. 884 (1916). 

28 Wagner Electric Mfg. Co. v. Lyndon, 262 U. S. 226 (1923). Frequently only 
the term “delay ” appears. Mont. Rev. Copres (Choate, 1921) § 9752; Pa. Start. 
(West, 1920) § 546; U. S. Sup.-Ct., Rule 30(2), 275 U. S. 617 (1928). And the 
penalty is imposed not only on affirmance, but also on dismissal. Deming v. Car- 
lisle Packing Co., 226 U. S. 102 (1912). 

29 Furr v. Bank of Fairmount, 139 Ga. 815, 78 S. E. 181 (1913) ; Ladd v. Ladd, 
256 Ill. 183, 99 N. E. 916 (1912) ; Ornilas v. Silvan Newburger Co., 139 La. 832, 72 
So. 372 (1916). And the same restriction applies in case of dismissal. Edleson v. 
Edleson, supra note 25. 

80 Gibbs v. Diekma, 131 U. S. Appendix clxxxvi (1880) ; see Clark v. German 
Security Co., 61 Miss. 614, 617 (1884) ; cf. W. VA. Cope Ann. (Barnes, 1923) § 2494; 
Ata. Ann. Cope (Michie, 1928) §§ 6154, 6155; Boulden v. Estey Organ Co., supra 
note 2s. 

81 Horne v. Ricks Bros., 138 Ga. 96, 74 S. E. 759 (1912); State ex rel. Swalko 
v. Elliott, supra note 23, semble. 
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age.** Such adjudications lose sight of the fact that courts as well as 
litigants have a right to be protected.** 

Those few cases which impose a penalty on appealing plaintiffs realize 
that the use of an appeal to harry a defendant into compromise is quite 
as lamentable as its employment by defendants to delay satisfaction of 
a judgment.** This phase of the frivolous appeal, of which every prac- 
titioner is only too well aware, might well receive more consideration. 
Unhampered by that unfortunate conservatism which comes so often 
to the fore when procedural loopholes seem endangered, the courts might 
easily utilize some of the existing statutes to protect harassed defendants 
also.*® Broad interpretation is always justified when dealing with 


remedial legislation; and those enactments which by their: terms deny . 


relief to any but plaintiffs °° should be amended.*’ 


Crimes INVOLVING Morat TurpPITuDE. — Violation of the Volstead 
Act ? and petit larcency ® have recently been held to involve moral turpi- 
tude; manslaughter,* violation of a state liquor law,* and fornication ° 
were held not to. Such a patchquilt of decisions brings again ® to the 
fore the meaning of the phrase, “ crimes involving moral turpitude,” 
and invites examination of its content. 


32 Cady v. Case, 10 Wash. 140, 38 Pac. 880 (1894). 

33 See authorities cited supra note 22. 

84 Wagar v. Bowley, supra note-16; Lapique v. Agoure, 170 Cal. 79, 148 Pac. 
517 (1915). 

35 Many of the statutes provide simply for penalties for baseless appeals. £.g., 
Micu. Comp. Laws (Cahill, 1915) § 13702; Mo. Rev. Stat. (1919) § 1515; Mont. 
Rev. Copes (Choate, 1921) § 9752. 

86 Many statutes so indicate by prescribing the penalty in terms of a percentage 
of the judgment obtained in the lower court. £.g., Iowa Cope (1924) § 10603; 
Wasu. Comp. Stat. (Remington, 1922) § 1738; W. Va. Cope Ann. (Barnes, 1923) 
§ 2494. 

37 An additional provision might be suggested. Sometimes the appeal is solely 
the fault of appellant’s counsel, but the appellant is forced to pay. Cauthen v. 
Barnesville Savings Bank, 68 Ga. 287 (1881). In such cases, counsel might well be 
required to reimburse him. 


1 Riley v. Howes, 17 F.(2d) 647 (D. Me. 1927), rev’d on other grounds, 24 
F.(2d) 686 (C. C. A. 1st, 1928). 

2 Tillinghast v. Edmead, 31 F.(2d) 81 (C. C. A. 1st, 1929). 

8 United States ex rel. Mongiovi v. Karnuth, 30 F.(2d) 825 (W. D. N. Y. 
1929). 
4 United States ex rel. Iorio v. Day, U. S. Daily, Sept. 4, 1929, at 1588 (C. C. A. 
2d, 1929). 

5 Ex parte Rocha, 30 F.(2d) 823 (S. D. Tex. 1929). 

6 Publicity was given the phrase “ moral turpitude ” by the attempt to exclude 
Countess Vera Cathcart on the ground that her previous adultery in South Africa 
involved moral turpitude. New York Times, Feb. 10, 1926, at 1. It was held that 
the petitioner was not within the words of § 3(e) of the Immigration Act of 1917, 
39 Strat. 875 (1917), 8 U. S. C. § 136(e) (1926), since adultery was not a crime in 
South Africa. Matter of Cathcart, 10 Misc. Dockets, S. D. N. Y. 335 (1926); 
New York Times, Mar. 6, 1926, at 1. The court did not decide whether adultery 
was a crime involving moral turpitude. 

7 No English case using the phrase has been found. But cf.: “ Partialitie in a 
Judge is a Turpitude which doth soyle and stayne all the actions done by him.” 
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At common law, this term was rarely’ used to distinguish between 
more and less heinous crimes. ‘The classifications in vogue included 
felony * and misdemeanor, crimes mala in se and mala prohibita,® crimen 
falsi,*° and infamous crimes.‘* Uncertain connotation, conflicting prec- 
edent, and unsuccessful redefinition made these categories objection- 
able. Legislators called upon to draft civil statutes that referred to 
criminal offenses needed a classification less tenuous. Instead of cata- 
loguing the separate crimes at which their enactments were directed, 
they employed the general term, “ crimes involving moral turpitude.” 
It is not clear whether this established a new criterion, or was merely a 
synthesis of previously recognized distinctions; ** at any rate, the phrase 
has been widely employed, in legislation dealing with immigration,’ dis- 
barment,’* revocation of physicians’ licenses,‘ defamation,’® and credi- 
bility of witnesses.*” 


Coxe, SprecH AND CHarce [at the Assises in Norwich, 1606] (1607) 5. In the 
United States, the term was first used in defining slander. Brooker v. Coffin, 
5 Johns. 188 (N. Y. 1809) (to call the plaintiff a prostitute does not charge her 
with a crime involving moral turpitude). But this use has apparently not reached 
England. Cf. Opcers, Lipset AND SLANDER (5th ed. 1911) 38-51. The phrase has 
had a limited popularity in quasi-contractual law. Courts which ordinarily re- 
jected the rule of Britton v. Turner, 6 N. H. 481 (1834), allowing an employee dis- 
charged for cause to recover the reasonable value of services already performed, 
did permit recovery if the discharge was not for a cause involving moral turpitude. 
Lindner v. Cape Brewery Ice Co., 131 Mo. App. 680, 11 S. W. 600 (1908). Another 
line of decisions allowed a person who had transferred property under an unlawful 
contract to recover it if the contract did not, involve moral turpitude. Pullman 
Palace-Car Co. v. Central Trans. Co., 65 Fed. 158 (E. D. Pa. 1894). Cases are 
collected in Note, L. R. A. 1917A, 1026. 

8 At common law a felony was an offense which occasioned a total forfeiture 
of either lands or goods, to which capital or other punishment might be superadded. 
4 Bit. Comm. 94. Today the definition is purely statutory. See People v. Connors, 
gor Ill. 112, 114, 133 N. E. 639, 640 (1921); Jones v. Brinkley, 174 N. C. 23, 24, 
93 S. E. 372, 373 (1917); U. S. Crummnar Cope § 335, 35 Stat. 1152 (1909), 18 
U.S. C. § 541 (1926). 

® The distinction between mala in se and mala prohibita is drawn on the basis 
of whether or not their origin is statutory. 4 Bt. Comm. 8; see State v. Trent, 122 
Ore. 444, 450, 259 Pac. 893, 898 (1927). 

10 This term was imported from the civil law where it covered such crimes as 
forgery, perjury, and dealing with false weights or coins. Duc. 48.10.22. At com- 
mon law it included any offense which might injuriously affect the administration 
of justice by falsehood and fraud. See United States v. Block, Fed. Cas. No. 14,609 
(D. Ore. 1877); Drazen v. New Haven Taxicab Co., 95 Conn. 500, 111 Atl. 861, 
862 (1920). 

11 Infamous crimes have been regarded as including the crimen falsi. See State 
v. Bussay, 38 R. I. 454, 461, 96 Atl. 337, 340 (1916). But other courts consider 
them synonymous with felonies. See Ex parte Wilson, 114 U.S. 417, 418 (1885) ; 
a — Infamous Crimes and the Moreland Case (1923) 36 Harv. L. 

Vv. 29 

12 See United States ex rel. Griffo v. McCandless, 28 F.(2d) 287, 288 (E. D. Pa. 
1928). But see Bartos v. United States Dist. Ct., 19 F.(2d) 722, 724 (C. C. A. 8th, 
1927). 

18 39 Stat. 875 (1917), 8 U. S. C. $136 (1926) (exclusion of aliens); 39 Srar. 
$89 (1917), 8 U.S. C. § 155 (1926) (deportation of aliens). 

# Ata. Ann. Cone (Michie, 1928) § 6256; Car. Gen. Laws (Deering, 1923) 
eee IpaHo Comp. Stat. (1919) § 6578; Iowa Cope (1924) § 10930; Kan. REv. 
Stat. ANN. (1923) c. 7, § 110; Mann. Stat. (Mason, 1927) § 5697; Mo. Rev. Srar. 

(1919) § 681; N. M. Ann. Strat. (1915) § 361; On10 Gen. Cope (Throckmorton, 
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Almost all courts have construed the words as embracing every form 


of stealing. Larceny,* embezzlement,'® burglary,”° receiving stolen 


property,”* obtaining money under false pretenses,”* conspiring to de- 
fraud,** and issuing a check without funds *‘ are all crimes involving 
moral turpitude. Only an occasional dissent has philosophically sug- 
gested that in an acquisitive society the immorality of those who com- 
mit petit larceny may be debatable.*® There is also unanimity in con- 
demning various forms of false swearing; it involves moral turpitude not 
only to commit perjury,”® but also to file consciously false information 
with the income tax department,*’ the pension office,?* the comptroller 
of the currency,” officials in charge of military exemption,®° and trus- 
tees in bankruptcy.*t This line of decisions simply duplicates the list 
of wrongs denominated crimen falsi at common law. 

Numerous cases defining moral turpitude are concerned with those 
crimes to which the older terminologies were badly adjusted. Whether 
or not it involves turpitude to assault with a deadly weapon depends on 
the jurisdiction.** And although in most communities commercial 


1926) § 1707; Oxia. Rev. Laws (1921) § 4106; Ore. Laws (Olson, 1920) § 1092; 
Wasu. Comp. Stat. (Remington, 1922) § 139. 

15 Ara. ANN. CopE (Michie, 1928) § 6256; Arx. Dic. Stat. (Crawford & Moses, 
1921) $8242; Coro. Comp. Laws (1922) § 4536; Ga. ANN. CopE (Michie, 1926) 
§ 1697; Iowa Cope (1924) § 2492; Munn. Stat. (Mason, 1927) § 5707. 

16 Ara. ANN. CopE (Michie, 1928) § 4923. 

17 Ata. ANN. Cope (Michie, 1928) § 7722; Vr. Gen. Laws (1917) § 1897. 

18 United States ex rel. Ulrich v. Kellogg, 30 F.(2d) 984 (1929) (alien ex- 
cluded) ; Tillinghast v. Edmead, supra note 2 (alien deported); In re Henry, 15 
Idaho 755, 99 Pac. 1054 (1909) (attorney disbarred) ; Jones v. Brinkley, supra note 
8 (slander); Pendergraft v. State, 296 S. W. 885 (Tex. Cr. App. 1927) (witness 
impeached). 

19 Jn re Turner, 104 Wash. 276, 176 Pac. 332 (1918) (attorney disbarred) ; 
In re Cruickshank, 47 Cal. App. 496, 190 Pac. 1038 (1920) (same); cf. State v. 
Anderson, 117 Kan. 117, 230 Pac. 315 (1924) (official ousted for using public funds 
for private benefit). 

20 Drazen v. New Haven Taxicab Co., supra note 10 (witness impeached). 

21 Jn re Thompson, 37 Cal. App. 344, 174 Pac. 86 (1918) (attorney disbarred) ; 
In re Kirby, 10 S. D. 322, 73 N. W. 92 (1897) (same). 

22 State v. Guyer, 91 Vt. 290, 100 Atl. 113 (1917) (witness impeached). 

23 In re Williams, 64 Okla. 316, 167 Pac. 1149 (1917) (attorney disbarred). 

24 United States ex rel. Portada v. Day, 16 F.(2d) 328 (S. D. N. Y. 1926) (alien 
deported). 

25 See Anderson, J., dissenting, in Tillinghast v. Edmead, supra note 2, at 84. 

26 Kaneda v. United States, 278 Fed. 694 (C. C. A. oth, 1922) (alien excluded) ; 
In re O’Keefe, 55 Mont. 200, 175 Pac. 593 (1918) (attorney disbarred). 

27 In re Diesen, 173 Minn. 297, 217 N. W. 356 (1927) (attorney disbarred). 

28 In re Hopkins, 54 Wash. 569, 103 Pac. 805 (1909) (same). 

29 In re Peters, 73 Mont. 284, 235 Pac. 772 (1925) (same). 

30 In re Wiltse, 109 Wash. 261, 186 Pac. 848 (1920) (same). 

81 United States v. Burmaster, 24 F.(2d) 57 (C. C. A. 8th, 1928) (alien 
deported). 

82 In the following cases aliens were deported for assaults: United States 
ex rel. Mazzillo v. Day, 15 F.(2d) 391 (S. D. N. Y. 1921); United States ex rel. 
Morlacci v. Smith, 8 F.(2d) 663 (W. D. N. Y. 1925) ; Weedin v. Tayokichi Yamada, 
4 F.(2d) 455 (C. C. A. oth, 1925), rev’g Ex parte Tayohichi Yamada, 300 Fed. 248 
(W. D. Wash. 1924). Contra: Ciambelli ex rel. Maranci v. Johnson, 12 F.(2d) 
465 (D. Mass. 1926); United States ex rel. Griffo v. McCandless, supra note 12; 
cf. United States ex rel. Mongiovi v. Karnuth, supra note 3 (alien not deported for 
manslaughter), 
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vice ** and rape ** are regarded as obloquious, it is uncertain whether 
fornication, adultery ** and bigamy ** are. Decisions dealing with viola- 
tions of liquor statutes but demonstrate the geographical variability of 
morals.*7 A few war-time cases held that interference with the military 
branches of government involved moral turpitude;** and a handful of 
adjudications deal with conduct which, though venial in a layman, is 
opprobrious in professional men.*® 

In dealing with disbarment statutes, latitude of interpretation enables 
courts to punish offenders who might under a less elastic terminology 
virtually escape unscathed.*® Since the object of this legislation was to 
maintain professional standards, undoubtedly a flexible generalization 
which permits territorial vicissitudes to come into play achieves a sounder 
result than a specification of professional misconduct; and certainly the 
courts are peculiarly well equipped to regulate the mores of the bar. 
But similar justification cannot be found for the use of the phrase in 
statutes regulating the impeachment of witnesses or defining slander. In 


88 Dossett v. State, 94 Tex. Cr. Rep. 145, 249 S. W. 1048 (1923) (bawdy house 
keeper impeached as witness). This aspect of the problem is not raised by the 
Immigration Act, since prostitutes, procurers, and pimps are specifically dealt with. 
39 Stat. 875, 889 (1917), 8 U. S. C. § 136g, § 155 (1926). 

84 Bendel v. Nagle, 17 F.(2d) 719 (C. C. A. oth, 1927) (alien deported for 
statutory rape) ; Siniscalchi v. Thomas, 195 Fed. 7or (C. C. A. 6th, 1912) (alien 
excluded for rape). 

85 Ex parte Rocha, supra note 5 (alien not deported for fornication not shown 
to be contrary to statute) ; Ex parte Isojoki, 222 Fed. 151 (N. D. Cal. 1915) (alien 
not deported for fornication not amounting to prostitution) ; United States ex rel. 
Huber v. Sibray, 178 Fed. 150 (W. D. Pa. 1910), rev’d on other grounds, 185 Fed. 
4o1 (C. C. A. 3d, 1911) (alien not deported for fornication) ; cf. Matter of Cathcart, 
supra note 6. Contra: Morrison v. State, 85 Tex. Cr. Rep. 20, 209 S. W. 742 
(1919) (witness impeached for adultery) ; see Ex parte Rodriguez, 15 F.(2d) 878, 
879 (S. D. Tex. 1929) (alien deported for adultery). 

86 United States ex rel. Rennie v. Brooks, 284 Fed. 908 (E. D. Mich. 1922) 
(alien deported) ; United States ex rel. Rosen v. Williams, 200 Fed. 538 (C. C. A. 
2d, 1912), certiorari denied sub nom. Rosen v. Williams, 232 U. S. 722 (1914) 
(same). But see Wong Yow v. Weedin, 33 F.(2d) 377, 378 (C. C. A. oth, 1929). 

37 In the following cases violation of a liquor statute was held to involve turpi- 
tude: Rousseau v. Weedin, 284 Fed. 565 (C. C. A. oth, 1922) (alien deported) ; 
Riley v. Howes, supra note 1 (same); Rudolph v. United States ex rel. Rock, 
55 App. D. C. 362, 6 F.(2d) 487 (1925) (pension discontinued) ; State v. Bieber, 
121 Kan. 536, 247 Pac. 875 (1926) (attorney disbarred); State ex rel. Young v. 
Edmunson, 103 Ore. 243, 204 Pac. 619 (1922) (same). Contra: United States 
ex rel. Iorio v. Day, supra note 4 (alien not deported) ; Coykendall v. Skrmetta, 
22 F.(2d) 120 (C. C. A. sth, 1927), aff’g 16 F.(2d) 783 (D. Ga. 1926) (same) ; 
Bartos v. United States Dist. Ct., supra note 12, rev’g In re Bartos, 13 F.(2d) 138 
(D. Neb. 1926) (attorney not disbarred); Bough v. State, 215 Ala. 619, 112 So. 
157 (1927) (witness held not impeachable). 

88 Matter of O’Connell, 184 Cal. 584, 194 Pac. 1ro10 (1920); In re Hofstede, 
31 Idaho 448, 173 Pac. 1087 (1918) ; In re Kerl, 32 Idaho 737, 188 Pac. 40 (1920). 

89 Matter of Humphrey, 174 Cal. 290, 163 Pac. 60 (1917) (attorney disbarred 
for attack on judge’s integrity); Matter of Graves, 64 Cal. App. 176, 221 Pac. 
41 (1923) (same); Kemp v. Board of Medical Supervisors, 46 App. D. C. 173 
(1917) (physician’s license revoked for giving information regarding abortion) ; 
White v. Andrew, 70 Colo. 50, 197 Pac. 564 (1921) (physician’s license revoked for 
sale of morphine in violation of statute). State Board v. Friedman, 150 Tenn. 152, 
263 S. W. 75 (1924), is contra on the latter point. 

40 See note 39, supra. 
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the former it represents confused thought on the principles of evidence; ** 
in the latter, uncertain policy in the law of defamation.*? 

But it is in the Immigration Act that the phraseology seems most 
unfortunate.** Though proceedings under the act are not criminal,** 
they are sufficiently severe in the application to be in their nature penal. 
Men who are menaced with the loss of civil rights should know with cer- 
tainty the possible grounds of forfeiture.*® And the loose terminology 
of moral turpitude hampers uniformity; it is anomalous that for the 
same offense a person should be deported or excluded in one circuit and 
not in another.*® But the weightiest objection is that the statute oper- 
ates upon thousands ** to whom judicial review is denied by economic 
barriers. For them the final decision is to be made by lay adminis- 
trators.*® It is hardly to be expected that words which baffle judges will 
be more easily interpreted by laymen; if power must be delegated, it 
should be clearly circumscribed. 

The conclusion seems inevitable that in the classification of crimes it 
is perilous and idle to expect an indefinite statutory term to acquire pre- 
cision by the judicial process of exclusion and inclusion. The legislature 
can ordinarily better accomplish its purpose by enumerating the pro- 
scribed offenses, or by dividing them on the basis of penalty imposed. 
Either method would replace with a uniform standard the apocalyptic 
criteria of individual judges. 
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CoMPELLING THE TESTIMONY OF ABSENT WITNESSES. — Important 
witnesses too often have reasons of their own sufficient to induce them 
to flee a state in order to avoid testifying in a pending proceeding. Man- 
ifestly, the efficiency of the investigation is thereby imperilled. Ade- 


41 According to the better view, a witness’s character should only be impeach- 
able by showing lack of veracity, not general moral turpitude. 2 Wicmorg, Evi- 
DENCE (2d ed. 1923) § 980. 

42 It is not clear whether the basis of the action for slander is the jeopardy of 
criminal prosecution in which the plaintiff is put, or the degradation which he 
suffers in the eyes of others. See Note (1916) 29 Harv. L. Rev. 857, 858. The use 
of the phrase moral turpitude in statutes defining defamation seems a half-hearted 
indication that the legislature favors the second interpretation. 


43 In 1926 the House Committee on Immigration and Naturalization deter-— 


mined to delete the phrase from the act. H. R. Rep. No. 69.1.3, 69th Cong. 1st 
Sess., at 3. But to date Congress has been unable to agree on changes in the word- 
ing. 70 Conc. REC. 3533, 3547, 4951 (1929). 

44 E.g., Mahler v. Eby, 264 U. S. 32 (1924); Bilokumsky v. Tod, 263 U. S. 149 
(1923); Zakonaite v. Wolf, 226 U. S. 272 (1912). 

45 On the inadvisability of using flexible standards in such a case, see Freund, 
The Use of Indefinite Terms in Statutes (1921) 30 YALE L. J. 437, 444. 

46 See notes 35, 37, supra. 

47 In 1928, 1,211 criminals were deported, and 59 were excluded. In 1927, 
953 criminals were deported, and 160 were excluded. Rep. Sec. LaBor 1928, 
at 75. 

48 See Clark, Administrative Standards in Deportation Procedure (1929) 44 
Pot. Scr. Q. 193. 
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quate functioning of governmental processes, whether legislative or judi- 
cial, requires the production of all evidence material to the issue at 
hand. The absent recusant witness has thus always presented a signifi- 
cant problem in statecraft and the mobility of the modern individual has 
served to intensify the problem and to challenge its solution. 

The common law early developed a method of compelling the witness 
on whom personal service could be had within the state to testify under 
penalty of imprisonment for contempt.‘ With the localization of com- 
munity life, it was inevitable that the judicial machinery should be local- 
ized in its impact. Thus the duty to testify naturally based itself upon 
presence within the jurisdiction.* Rationalizing upon this restricted 
basis, the common law failed to cope with the difficulties of securing the 
testimony of the absent witness.* 


1 4 BL. Comm. 284; Williamson’s Case, 26 Pa. 9 (1855); Baldwin v. State, 126 
Ind. 24, 25 N. E. 820 (1890) ; Treadway v. Van Wagenen, 91 Iowa 556, 60 N. W. 130 
(1894). The statute of 5 Exiz. c. 9, § 12 (1562), awarded a forfeiture of ten pounds 
to the aggrieved party, and required the recalcitrant witness to yield such further 
recompense to the party aggrieved as the judge of the court might award. In Pear- 
son v. Iles, 2 Doug. 556 (1781), Lord Mansfield heid that, under this statute, an 
action on the case for damages would lie. But the recovery was only for damages 
actually sustained, which were highly conjectural. Couling v. Coxe, 6 Dowl. & L. 
399 (1848) ; Nolan v. Grider, 135 Cal. 49, 67 Pac. 9 (1901). And a split of author- 
ity persisted as to the nature of the forfeiture. Macklin v. Wilson, 21 Ala. 670 
(1852), held that it was in the nature of a present to the aggrieved party. Contra: 
Courtney v. Baker, 3 Denio 27 (N. Y. 1846); Carrington v. Hutson, 2 Hun 372 
(N. Y. 1882) (actual damage required). 

2 It was conceded that the court had no power to compel the attendance of one 
who was outside the state. Cheever v. Scott, 38 N. H. 32 (1859); Fidelity & 
Casualty Co. v. Johnson, 72 Miss. 333, 17 So. 2 (1895); State v. Murphy, 48 
S. C. 1, 25 S. E. 43 (1896). Indeed, it has been held that even personal service on 
one only temporarily within the state imposed no duty on him to appear. Kinzey 
v. King, 6 Ired. 76 (N. C. 1845). 

In one respect, the passage of time actually narrowed the territorial scope of 
the subpoena. Many states still have statutes absolving the witness of all duty to 
attend outside the county where he is served or resides. Cart. Copes or Civ. Proc. 
(Deering, 1923) § 1989; Conn. Pub. Acts 1919, c. 103; D. C. Cope (1925) § 1059; 
Ga. Ann. Cope (Michie, 1926) § 5895; Inv. Ann. Stat. (Burns, 1926) § 1922; Iowa 
Cope (1924) § 11323; Ky. Cones (Carroll, 1927) § 534; La. Rev. Cope or Prac. 
(Marr, 1927) art. 134; Miss. Ann. Cope (Hemingway, 1927) § 3162; NEB. Comp. 
Stat. (1922) § 8861; Onto Gen. Cope (Page, 1926) § 11519; Oxia. Comp. Star. 
Ann. (1921) § 594; Ore. Laws (Olson, 1920) §§ 1694-95; S. D. Rev. Cope (1919) 
§ 2738; Tex. Rev. Civ. Stat. (1925) art. 3704; Utran Comp. Laws (1917) § 7139; 
Wasx. Comp. Strat. (Remington, 1922) § 1215; Wis. Stat. (1927) § 326.08. A 
few states, however, allow the subpoena to cover the state in criminal cases, or in 
civil.cases where the testimony is important. 42 Stat. 849 (1922), 28 U.S. C. § 654 
(1926) ; Idaho Sess. Laws 1929, c. 40; Kan. Rev. Stat. ANN. (1923) c. 60, § 2810; 
Mb. ANN. Cope (Bagby, 1924) §§ 169-70; N. D. Comp. Laws Ann. (1913) § 11034; 
Out1o Gen. Cope (Page, 1926) § 13662; S. D. Rev. Cope (1919) § 5003; TENN. ANN. 
Cope (Shannon, 1919) § 5615; Comp. ‘Laws Uran (1917) § 9289. 

3 In England, the problem of the absent witness did not become as acute as it 
has in this country. The isolation of the island, and the greater unity of jurisdic- 
tion within its confines, were such that a slight progress beyond the early remedies 
sufficed. By the statute of 45 Gro. III, c. 92, § 5 (1805), persons served in one part 
of the kingdom were required to testify in criminal prosecutions in another part. 
By 1 Wart. IV, -. 22, § 2 (1830), the judge to whom a commission to take deposi- 
tions was directed was empowered to enforce the attendance of the deposing wit- 
ness. By 17 & 18 Vict. c. 34 (1854), process could be issued anywhere in the United 
Kingdom to compel the attendance of witnesses within the kingdom but outside 
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With the courts bound by this concept of jurisdiction, which tradition 
had made fundamental, assistance could only come from another source.* 
The extension of the duty to give testimony, and the means of compel- 
ling the fulfillment of the duty, thus became the concern of the legisla- 
ture. The first attempts centered about the creation of commissions to 
take depositions in a foreign state or country.’ This device proceeded on 
a theory closely akin to that developed by the common law courts; the 
legislature sought to avail itself of the power of the foreign state over 
the witness, based upon his presence. Thus the efficacy of the scheme 
depended upon the willingness of the foreign state to exert its power at 
the behest of the state issuing the commission. Generally speaking, the 
foreign state demanded as a condition of its codperation, reciprocal ac- 
tion by the state issuing the commission.® Furthermore, the testimony 


the jurisdiction of the court, punishment for disobedience to be assessed, however, 
by the court where the writ was served. 

4 The situation frequently arises where a progressive step, which would be 
declared unconstitutional if taken by a court in extension of its own power, can be 
accomplished without protest by the legislature through a statute. Compare Scott 
v. ye tee 154 U. S. 34 (1894), with Cunnius v. Reading School Dist., 198 U. S. 
458 (1905). 

5 Such statutes are now in force in every state. In some a distinction is made 
between letters rogatory, addressed to foreign countries, and commissions ad- 
dressed to foreign states, but the procedure is similar in each. The statutes are as 
follows: 19 Stat. 241 (1877), 28 U.S. C. § 653 (1926) ; Rev. Stat. § 868 (1878), 28 
U. S. C. § 646 (1926); Ariz. Rev. Stat. (1913) § 1689; Ark. Dic. Stat. (Crawford 
& Moses, 1921) §§ 4206, 4210; Cat. Copres or Civ. Proc. (Deering, 1923) § 2024; 
Conn. Pub. Acts i919, c. 103; Dev. Rev. Cone (1915) § 4238; D. C. Cope (1925) 
8§ 1058-60; Fra. Gen. Laws (Skillman, 1927) §§ 4413, 4415; Ga. Ann. CopE 
(Michie, 1926) § 5886; Ipano Comp. Start. (1919) § 8001; Itt. Rev. Stat. (Cahill, 
1927) c. 51, § 26; Inv. ANN. Stat. (Burns, 1926) § 475; Iowa Cope (1924) § 11358; 
Kan. Rev. Stat. ANN. (1923) c. 60, § 2824; Ky. Cones (Carroll, 1927) § 554; La. 
Rev. Cope oF Prac. (Marr, 1927) arts. 138, 425; Me. Rev. Stat. (1916) §§ 24-26; 
Mb. Ann. Cove (Bagby, 1924) art. 35, §§ 16-17; Mass. Gen. Laws (1921) c. 233, 
§§ 41-44; Micu. Comp. Laws (Cahill, 1915) § 12494; Munn. Stat. (Mason, 1927) 
§ 9823; Miss. ANN. Cope (Hemingway, 1927) § 1661; Mo. Rev. Stat. (1919) § 5441; 
Mont. Rev. Copes (Choate, 1921) §§10644-46; Nes. Comp. Strat. (1922) 
§§ 8883-85; Nev. Rev. Laws (1912) §§ 5451-52; N. H. Pus. Laws (1926) c. 337, 
§§ 15-17; N. M. Ann. Stat. (1915) §§ 2125-27; N. Y. C. P. A. § 310; N. C. Cope 
(1927) § 1809; N. D. Comp. Laws Ann. (1913) § 7894; Onto Gen. Cope (Page, 
1926) § 11531; Oxia. Comp. Stat. ANN. (1921) §617; Gen. Laws Ore. 1929, 
c. 60; Pa. Stat. (West, 1920) §§ 13047-54; R. I. Gen. Laws (1923) §$ 5010; S. C. 
Cope oF Laws (1922) §§ 709, 722; S. D. Sess. Laws 1921, c. 411; TENN. ANN. CopE 
(Shannon, 1919) § 5633; Tex. Rev. Cr1v. Stat. (1925) art. 3744; Utran Comp. Laws 
(1917) §§ 7163-64; Vr. Gen. Laws (1917) § 1913; VA. Cope ANN. (1924) § 6226; 
Wasu. Comp. Stat. (Remington, 1922) §§ 1239-40; W. Va. Cope Ann. (Barnes, 
1923) c. 130, § 33; Wis. Stat. (1927) § 326.26; Wyo. Comp. Stat. ANN. (1920) 
8§ 5836-38. 

On the constitutionality of such statutes, see Matter of United States Pipe Line 
Co., 16 App. Div. 188, 44 N. Y. Supp. 713 (1897). 

6 The statutes no longer specifically so provide, since nearly every state has a 
statute lending the aid of its courts to commissions from foreign states and coun- 
tries. See 19 Stat. 241 (1877), 28 U.S. C. § 653 (1926) ; Rev. Stat. § 4071 (1878), 
28 U.S. C. § 7o1 (1926); Ariz. Sess. Laws 1921, c. 3; Cat. Cones or Cv. Proc. 
(Deering, 1923) $§ 2035-38; Del. Laws 1919, c. 230, amended in Del. Laws 1923, 
c. 235; D. C. Cope (1925) § 1062; Fra. Gen. Laws (Skillman, 1927) § 4440; Itt. 
Rev. Stat. (Cahill, 1927) c. 51, § 36; Iowa Cope (1924) § 11341; Mp. ANN. CopE 
(Bagby, 1924) art. 35, § 36; Mass. Gen. Laws (1921) c. 233, § 45; Munn. Star. 
(Mason, 1927) § 9837; Miss. Ann. Cope (Hemingway, 1927) § 3161; Mo. Rev. 
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was available only in the form of depositions. The notoriously unsatis- 
factory character of this type of evidence, and the trouble and expense 
attendant upon its acquisition, militated against such commissions as a 
desirable solution to the problem. 

In an effort to secure testimony of a more satisfactory chhentine than 
depositions, a number of states, seeking complementary legislation 
from other states, have enacted laws within the last few years to compel 
the return of witnesses to foreign states.” Upon the certification by the 
clerk of a foreign court that a person present within the enacting state 
is a necessary witness in a pending suit * in such court, the local tribunal 
is empowered to issue a subpoena directing him to attend the foreign 
court. The usual penalties attach to the disobedience of the subpoena.® 


Stat. (1919) § 5437; Mont. Rev. Copes (Choate, 1921) § 10619; Nev. Rev. Laws 
(1912) $5432; N. H. Pus. Laws (1926) c. 337, §18; N. M. Ann. Stat. (1915) 
§§ 2160-61; N. Y. C. P. A. §311; N. C. Cope (1927) § 1822; On10 Gen. Cope 
(Page, 1926) § 11528; Pa. Stat. (West, 1920) §§ 21876, 21880; R. I. Gen. Laws 
(1923) § 5016; S. C. Cope or Laws (1922) § 716; N. D. Sess. Laws 1921, c. 413; 
Tenn. Ann. Cove (Supp. 1926) § 5668(a) (1); Uran Comp. Laws (1917) § 7128; 
Vr. Gen. Laws (1917) § 1912; Va. Cope ANN. (1924) § 6227; WasH. Comp. Start. 
(Remington, 1922) § 1235; Wyo. Comp. Stat. ANN. (1920) § 5834, amended by 
Wyo. Sess. Laws 1927, c. 47. 

7 Ind. Acts 1927, c. 132, §13; La. Acts 1928, no. 71, §1; Mass. Gen. Laws 
(1921) c. 233, §12; Me. Rev. Strat. (1916) c. 134, § 12; N. H. Pus. Laws (1926) 
c. 336, §§ 16-17; N. Y. Laws 1926, c. 415; R. I. Gen. Laws (1923) §§ 5000-01; 
S. D. Sess. Laws 1923, cc. 157-58; Vr. Gen. Laws (1917) §§ 2558-59; Wis. Star. 
(1927) § 326.25. 

The early similar New York statute, section 618(a) of the Code of Criminal Pro- 
cedure, was held unconstitutional in a brief opinion in Matter of Commonwealth of 
Penn., 45 Misc. 46, 90 N. Y. Supp. 808 (1904). This was overruled by Common- 
wealth of Mass. v. Klaus, 145 App. Div. 798, 130 N. Y. Supp. 713 (1911), which 
seems sound despite the long dissent by Laughlin, J. See (1911) 25 Harv. L. Rev. 
188. 

8 All the statutes but one, that of Wisconsin, require that the foreign proceed- 
ing be criminal. 

® The penalties are slightly higher than the usual statutory contempt fines, 
$300 being the common figure. States having these statutes, and those allowing a 
commission to take foreign depositions, nevertheless preserve, by statute, the early 
penalties for violation of the subpoena, customarily with additions in the form of 
attachment of the body of the witness, and liability for costs. See 36 Stat. 1163 
(1911), 28 U. S. C. § 385 (1926); Ata. Cope (1928) §§ 3827, 8574(3), 7742; Ariz. 
Rev. Stat. (1913) § 1685; Ark. Dic. Stat. (Crawford & Moses, 1921) §§ 4162-66; 
Cat. Copes or Civ. Proc. (Deering, 1923) §$§ 1991-92; Coto. Ann. Stat. (Mills, 
1927) § 2096; Conn. Gen. Stat. (1918) § 5703; Dev. Rev. Cope (1915) § 4211; 
Fra. Gen. Laws (Skillman, 1927) §§ 4374-75; Ga. Ann. Cope (Michie, 1926) § 5852; 
Ipano Comp. Stat. (1919) §§ 7987-89; Inv. Rev. Stat. (Cahill, 1927) c. 38, § 760; 
Inp. Ann. Stat. (Burns, 1926) $1077; Iowa Cope (1924) §$11333; Kan. REv. 
Stat. ANN. (1923) c. 60, §§ 2812-14; Ky. Cones (Carroll, 1927) §§ 535-38; La. 
Rev. Cope or Prac. (Marr, 1927) arts. 135-37; ME. Rev. Stat. (1916) c. 87, § 120; 
Mb. Ann. Cope (Bagby, 1924) art. 35, §8; Mass. Gen. Laws (1921) c. 233, §§ 4-6; 
amended by Mass. Acts 1926, c. 230; Mic. Comp. Laws (Cahill, 1915) §§ 12562- 
63; Munn. Stat. (Mason, 1927) §§ 9811-13; Miss. Ann. Cope (Hemingway, 1927) 
§ 3165; Mo. Rev. Star. (1919) §$§ 5423-27; Mont. Rev. Copes (Choate, 1921) 
§§ 10624-26; Nes. Comp. Strat. (1922) §§ 8863-64; Nev. Rev. Laws (1912) 
§ 5438; N. H. Pus. Laws (1926) c. 336, §§ 6-7; N. M. Ann. Stat. (1915) §§ 5895- 
97; N. Y.C. P. A. § 405; N. C. Cope (1927) §§ 978, 1807; N. D. Comp. Laws ANN. 
(1913) § 11035; Onto Gen. Cope (Page, 1926) §§ 11510-12; Oxra. Comp. Star. 
Ann. (1921) §§ 596-97; Ore. Laws (Olson, 1920) §§ 820-21; Pa. Stat. (West, 
1920) §§ 10301, 21870; R. I. Gen. Laws (1923) $§ 4994-95; S. C. Cope or Laws 
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Again the basis for the exertion of power over the witness rests upon his 
presence within the state. Obviously, too, the witness is unavailable to 
the court where his presence is desired unless he has chosen as his place 
of refuge a jurisdiction where such a statute is in force. Moreover, that 
state commonly refuses to lend the aid of its courts unless the forum has 
extended reciprocal privileges.*° Other conditions frequently imposed 
are that the state where the suit is pending be a neighboring state, and 
be willing to grant immunity from arrest to the visiting witness.!? 
Thus these statutes offer but slight advantages over the commission to 
take depositions. 

To escape the difficulties attendant upon obtaining the codperation of 
other states, it was necessary to exert a different power over the witness 
than that dependent upon presence. Citizenship and domicile presented 
themselves as bases upon which a duty could be predicated, compelling 
him to return and testify. Accordingly, the federal government ** and 
New York ** have recently passed statutes empowering a court to issue 
a subpoena and serve the witness personally wherever he is sojourning,’® 
provided he is a citizen of or domiciled in the state. Failure to appear 
is made punishable as a contempt of the court issuing the subpoena,1® 


(1922) § 704; S. D. Rev. Cope (1919) §§ 2740-42; Tenn. Ann. Cope (Shannon, 
1919) § 5609; Tex. Rev. Civ. Stat. (1925) §§ 3707-09; Utan Comp. Laws (1917) 
§§ 7133-35; Vr. Gen. Laws (1917) $1906; Va. Cope ANN. (1924) §§ 6220-21; 
Wasu. Comp. Stat. (Remington, 1922) §§ 1220-21; W. Va. Cope Ann. (Barnes, 
1923) c. 130, § 27; Wis. Stat. (1927) $§ 325.11-.12; Wyo. Comp. Stat. ANN. (1920) 
§§ 5818-20. 

10 Reciprocity provisions appear in the Indiana and Wisconsin statutes. 

11 Massachusetts, Maine, New York, and Rhode Island have this requirement. 

12 E.g., in Louisiana, New York, and South Dakota. 

13 44 STAT. 835-37 (1926), 28 U.S. C. Supp. IIT §§ 711-18 (1929). 

14 N. Y. Laws 1928, c. 643, N. Y. C. P. A. § 406(a). Unlike the federal statute, 
this applies in terms only to witnesses whose testimony is desired before the legis- 
lature or any committee thereof. For a discussion of the power of legislative 
and administrative bodies, as distinguished from judicial ones, to summon witnesses 
before them, see Landis, Constitutional Limitations on the Congressional Power of 
Investigation (1926) 40 Harv. L. Rev. 153; Lilienthal, The Power of Governmental 
Agencies to Compel Testimony (1926) 39 Harv. L. Rev. 694. Statutes commonly 
set forth the conditions under which these powers are to be exercised: 

Legislative Bodies: Rev. Stat. § 102 (1878), 2 U. S. C. § 192 (1926); Ariz. Rev. 
Stat. (1913) §§ 35-38; Fra. Gen. Laws (Skillman, 1927) §§ 99, 101; Minn. Star. 
(Mason, 1927) §§ 38, 10003; Mont. Rev. Cones (Choate, 1921) §§ 78-82; N. Y. 
Penat Law (1909) § 1330; N. D. Comp. Laws ANN. (1913) §§ 29, 9333; OKLA. 
Comp. Stat. ANN. (1921) §$§ 1589-90; Pa. Stat. (West, 1920) §§ 21870-71; S. D. 
Rev. Cove (1919) § 3712; Tenn. Ann. Cope (Shannon, 1919) § 230(a)(1); Utan 
Comp. Laws (1917) § 7948; WasH. Comp. Stat. (Remington, 1922) § 2338; W. Va. 
Cope Ann. (Barnes, 1923) c. 12, § 7. 

Administrative Bodies: 38 Stat. 722 (1914), 15 U.S. C. § 49 (1926); Car. GEN. 
Laws (Deering, 1923) art. 1400, § 5; Coro. Ann. Stat. (Mills, 1927) § 762; Idaho 
Sess. Laws 1923, c. 211, §13; Me. Rev. Stat. (1916) c. 49, $11; Mp. Ann. Cope 
(Bagby, 1924) art. 23, § 388; Mass. Acts 1922, c. 259, §§ 1-2; Mich. Pub. Acts 
1927, no. 390, § 13; Minn. Stat. (Mason, 1927) § 5323; N. J. Laws 1924, c. 194; 
N. C. Cope (1927) § 10900; N. D. Comp. Laws Ann. (1913) § 2720; On10 Gen. CopE 
(Page, 1926) $614; Ore. Laws (Olson, 1920) § 5915; Pa. Stat. (Supp. 1928) 
§§ 50(a)-514; Utah Laws 1923, c. 49, § 5; Vt. Gen. Laws (1917) § 4611; Va. Cope 
Ann. (1924) $3729; Wasn. Comp. Stat. (Supp. 1927) § 7797-186; Wyo. Comp. 
Stat. ANN. (1920) § 5499. 

15 The statutes require a concurrent tender of travelling expenses. 

16 An order to show cause why he should not be committed for contempt is 
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involving the imposition of a fine not exceeding $100,000, to be satisfied, 
unless paid, by a sale of the property of the witness. The procedure 
is simple and efficient. The size of the penalty tends to give the enact- 
ment genuine coercive force, a decided practical improvement over the 
petty punitive character of the previous small penalties exacted for 
contempt.** 

An added feature of these statutes is that they make more effective 
the service of a subpoena upon a citizen within the state. At common 
law, departure from the state after service of the subpoena would seem to 
have barred contempt proceedings. Under these statutes, however, con- 
tempt proceedings can take place in the absence of the witness, enforce- 
able against his property, provided that personal service has once been 
effected.** In thus sharpening instruments for the adequate production 
of testimony, legislation has brought to the forefront new concepts of 
jurisdiction and of the character of proceedings for contempt.’® 


STATUTORY EXTENSION OF THE SCOPE OF DEFENSES IN CIVIL 
Lipset. — The widespread use of the printed word characteristic of 
modern times has been reflected in a mass of legislation dealing with the 
law of civil libel. While the common law rules of libel, in many respects 
unsatisfactory and ill-defined, still await a thoroughgoing revision, 
nevertheless, in the law of defenses and the kindred field of damages 
substantial alterations have been effected. 


issued, and served on the witness. The federal statute is unfortunately drafted so 
as to leave in doubt whether it requires both personal service by the consul of the 
country where the witness is, and service by publication. For the international 
aspects of this statute, see Current Legislation (1927) 27 Cor. L. Rev. 205. The 
New York statute merely requires personal service or, if that is inconvenient, service 
by publication. 

17 Two isolated examples of other modern statutes are of interest. A narrow 
situation has been intelligently solved in New Hampshire by providing that, where 
a domestic corporation is a party, an officer may be summoned from outside the 
state (on tender of double fees), and his failure to attend results in putting the cor- 
poration into receivership. N. H. Pus. Laws (1926) c. 336, §§ 8-15. 

Kentucky has a very broad enactment to the effect that, on affidavit that a 
witness is important, and that an oral examination in court is essential, the court 
may compel personal attendance “ although such witness may otherwise be exempt 
from personal attendance by the provisions of this code.” Ky. Cones (Carroll, 
1927) §556. The courts have refused, however, to follow the language literally, 
and have held that the statute does not authorize the court to compel the atten- 
— of a witness outside the state. Hey v. Emerson, 142 Ky. 767, 135 S. W. 294 

IQIr). 

18 Some doubt may be cast upon the constitutionality of this change in con- 
tempt procedure. But a contempt action does not give the defendant all the tra- 
ditional safeguards accorded the defendant in a criminal prosecution. Gompers v. 
United States, 233 U. S. 604 (1914); State v. Doty, 32 N. J. L. 403 (1868). In 
view of the fact that contempt proceedings against contumacious witnesses his- 
torically possess a civil as well as criminal character, and that like ordinary 
forfeiture proceedings the witness is given ample opportunity to appear and 
defend his property, there seems little merit in the claim that such legislative action 
is unconstitutional. 

19 For a conviction under the federal statute, see United States v. Blackmer, 
reported in U. S. Daily, March 24, 1928, at 196 (Sup. Ct. D. C.); (1928) 41 Harv. 
L, Rev, 1067. 
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Two absolute defenses * to an action for defamation were recognized 
by the common law, justification and absolute privilege. The former, 
which is raised by a plea of truth of the matter charged, is affirmed by 
statute in two states. Eleven others, however, dissatisfied with the 
doctrine, specifically provide that truth shall be a defense only if pub- 
lished with good motive and for a justifiable end,* eight of them con- 
sidering the matter so important as to warrant a constitutional pro- 
vision.® 

In contrast with this restriction, which may prove superfluous if the 
right to privacy receives further legal protection,® the defense of abso- 
lute privilege has been materially extended. Complete immunity at- 
taches at common law to any communication made in the course of legis- 
lative or judicial * proceedings, or made by a high executive officer of 
state acting in his official capacity. Although this rule has been judi- 
cially criticized as an unwarranted encroachment on personal rights,® 
five states, copying the Field code, have enacted an extension of it,° 


1 An absolute defense is one in which the existence of malice is legally irrelevant. 
See note 2, infra. 

2 Bower, Cope oF ACTIONABLE DEFAMATION (2d ed. 1923) 335; NEWELL, 
SLANDER AND LIBEL (4th ed. 1924) § 350. 

3 Ga. Crv. Cope Ann. (Park, 1914) § 4435; Tex. Srat. (Vernon, 1928) § 5431. 
It is variously urged in favor of this defense that public policy requires that the 
courts be closed to one so open to defamation, or that it is an injury to no man to 
publish the truth about him. 1 Street, Founpations or Lecat Liasizity (1906) 
274. For an acute criticism, see Bower, op. cit. supra note 2, at 336. 

4 There is some legal analogy to support this view. See Ames, How Far an 
Act May Be a Tort Because of the Wrongful Motive of the Actor (1905) 18 Harv. 
L. REv. 411. 

5 Constitutional Provisions: Itt. Const. (1870) art. 2, § 4; Nes. Const. (1875) 
art. 1, §5; Nev. Const. (1864) art. 1, §9; N. D. Const. (1889) art. 1, §9; R. I. 
Const. (1843) art. 1, § 20; S. D. Const. (1889) art. 6, §5; W. Va. Const. (1872) 
art. 2, §8; Wyo. Const. (1889) art. 1, § 20; see Ogren v. Rockford Printing Co., 
288 Ill. 405, 123 N. E. 587 (1919); Pokrak Pub. Co. v. Ziskovsky, 42 Neb. 64, 60 
N. W. 358 (1894) ; cf. Castle v. Houston, 19 Kan. 417 (1877). 

Statutes: Me. Rev. Stat. (1916) c. 87, § 45; Mass. Gen. Laws (1921) c. 231, 
$92; Pa. Strat. (West, 1920) § 13757, adding that the matter published must be 
proper for public information. See Stanley v. Prince, 118 Me. 360, 108 Atl. 328 
(1919); Perry v. Porter, 124 Mass. 338 (1878). Two states have reached this posi- 
tion at common law. Hutchins v. Page, 75 N. H. 215, 72 Atl. 689 (1909) ; see 
Delaware State Ins. Co. v. Croasdale, 6 Houst. 181 (Del. 1891). 

6 Brents v. Morgan, 221 Ky. 765, 299 S. W. 967 (1927); see Warren and 
Brandeis, The Right to Privacy (1890) 4 Harv. L. Rev. 193; Elson, Recent De- 
velopments in the Right of Privacy (1929) 14 St. Louis L. REv. 306. 

7 This privilege attaches to communications of judges, witnesses, and parties. 
Opcers, LIBEL AND SLANDER (6th ed. 1929) 187 et seg.; NEWELL, op. cit. supra note 
2, §350 et seg. There is some question as to the privilege concerning pleadings. 
Td. §§ 381, 382. A Georgia statute probably affords them absolute privilege. Ga. 
Civ. Cope Ann. (Park, 1914) § 4438. 

8 See Coffin v. Coffin, 4 Mass. 1 (1808). This must be distinguished from the 
testimonial privilege for “state secrets,” and from the various statutes regarding 
communications between physician and patient and priest and penitent. 5 Wic- 
MORE, EvIDENCE (2d ed. 1923) § 2367 et seq. 

® See White v. Nicholls, 3 How. 266, 288 (U. S. 1845) ; Dawkins v. Paulet, L. R. 
5 Q. B. 93, 110 (1869). More recent cases insist that the absolute privilege be 
closely confined. Royal Aquarium v. Parkinson, [1892] 1 Q. B. 431; Pecue v. West, 
233 N. Y. 316, 135 N. E. 515 (1922). 

10 Cart. Crv. Cope (Deering, 1923) $47; Mont. Rev. Cones (Choate, 1921) 
§ 5692; N. D. Comp. Laws Ann. (1913) § 4354; Oxia. Comp. Stat. Ann. (Bunn, 
1921) § 497; S. D. Rev. Cope (1919) § 99. 
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granting the privilege to communications made “in the proper dis- 
charge of an official duty [or] in any legislative or judicial proceeding 
or any other official proceeding authorized by law.” ** Although the 
confusion of the common law on the subject makes difficult the deter- 
mination of the precise limits of the doctrine, still it is clear that these 
statutes, for better or worse, shed some light on the twilight zones. 
For instance, there was previous uncertainty as to whether the privilege 
for communications made under an official duty, not part of a proceed- 
ing, extended to lesser public officials,’ who are clearly included in the 
statute. Similarly, although the common law welter of authority, pre- 
senting diverse definitions of the boundaries of judicial ** and legis- 
lative ** proceedings, shows a wide extension of the meaning of 
those terms, nevertheless it can hardly be said that there is any 
common law equivalent for “other official proceedings authorized 
by law.” 

In the realm of qualified privilege, defeasible by proof of malice, 
privilege to make fair comment on matters of public concern, and priv- 
ilege by reason of the nature of the occasion, constituted the usual com- 


11 The inference is undeniable that the privilege is absolute, for the subsequent 
provisions of the same statutes, regulating other privileges, expressly make malice 
relevant. Burgess v. Toule, 155 Minn. 479, 193 N. W. 945 (1923); cf. German Am. 
Ins. Co. v. Hartley, 62 Okla. 39, 161 Pac. 815 (1916) ; Hale Co. v. Lea, 191 Cal. 202, 
215 Pac. goo (1923). 

12 Sustaining the absolute privilege: Stivers v. Allen, 115 Wash. 136, 196 Pac. 
663 (1921) (district attorney) ; De Arnaud v. Ainsworth, 24 D. C. App. 167 (1904) 
(report by keeper of records to Secretary of War). Denying the absolute privilege, 
see Maurice v. Worden, 54 Md. 233 (1880) (authorized report by head of Naval 
Academy) ; Peterson v. Steenerson, 113 Minn. 89, 129 N. W. 147 (1910) (report of 
postmaster). A trend against absolute privilege is indicated by the cases cited in 
note 13, infra, where official duty and proceedings coincide. 

18 Holding the proceeding judicial: Reycraft v. McDonald, 194 Mich. 500, 
160 N. W. 836 (1916) (insanity inquest) ; Shummway v. Warrick, 108 Neb. 652, 189 
N. W. 301 (1922) (administrative board); McLaughlin v. Charles, 60 Hun 239 
(N. Y. 1891) (investigation by city council). Holding it not judicial, see Collins v. 
Whiteway Co., [1927] 2 K. B. 378 (administrative board); Branaman v. Hinkle, 
137 Ind. 496, 37 N. E. 546 (1894) (same); Blakeslee v. Carroll, 64 Conn. 223, 29 
Atl. 473 (1894) (investigation by city council). 

14 Holding the proceeding legislative: Wachsmuth v. Merchants’ Nat. Bank, 
96 Mich. 426, 56 N. W. 9 (1893) (city council) ; Trebilcock v. Anderson, 117 Mich. 
39, 75 N. W. 129 (1898) (same). Contra: Burch v. Bernard, 107 Minn. 210, 120 
N. W. 33 (1909) ; Greenwood v. Cobbey, 26 Neb. 449, 42 N. W. 413 (1889). It has 
been held that a memorial to the legislative body is in the course of legislative 
proceedings. Harris v. Huntington, 2 Tyler 129 (Ky. 1802). Contra: Kent v. 
Bongartz, 15 R. I. 72, 22 Atl. 1023 (1885). It should be noted that this is a right 
guaranteed by forty-six state constitutions, and probably falls within “ proceedings 
authorized by law.” 

15 Thus administrative boards, which previously fitted with difficulty into the 
scheme of things (see note 13, supra) are clearly within the statutes. Duncan v. 
Atchison, T. & S. F. R. R., 72 Fed. 808 (C. C. A. oth, 1896) ; see Tuohy v. Halsell, 
35 Okla. 1, 128 Pac. 126 (1912). For miscellaneous cases which fall within the 
statutes but were not privileged at common law, see Anderson v. Gardiner, 224 
N. Y. 440, 121 N. E. 341 (1918) (application to governor for pardon); Posnett v. 
Marble, 62 Vt. 481, 20 Atl. 813 (1890) (investigation of candidates by postmaster). 

No enactments have been found which bear on the vexed questions arising out 
of the requirement that the communication be relevant to the proceeding, or that 
the tribunal have jurisdiction. See Veeder, Absolute Privilege in the Law of Def- 
amation (1909) 9 Cot. L. REv. 602. 
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mon law categories..* The scope of such general privileges is inevi- 
tably vague,’’ but the legislation on the subject seems to have wrought 
but one important change in the law.** The majority of courts have 
held that a communication concerning a public official or candidate for 
office, though published with good motives and on a matter of public 
interest, is not privileged if false and libellous.’® Statutes in force in 
four states,?° however, seem to adopt the contrary view; since they con- 
tain no requirement that the statement be true, it only remains to estab- 
lish the proper interest in the specific case.** 

There is no doubt that legislation has substantially extended the 
scope of the qualified privilege of newspapers in reporting judicial and 
legislative proceedings.” A common provision reads that fair, true, and 
impartial accounts without malice of judicial, legislative, or other public 
official proceedings are privileged.** This removes whatever doubts re- 
main at common law with respect to reports of lesser legislating bodies,”* 
ex parte judicial proceedings,”® or administrative proceedings. Thus a 
distinct tendency is manifest to make concessions to newspapers,”° in 


16 NEWELL, op. cit. supra note 2, §§ 340, 477; ODGERS, op. cit. supra note 7, at 
158 et seg.; see Burt v. Advertiser Co., 154 Mass. 238, 242, 28 N. E. 1, 4 (1891). 

17 There must be a proper occasion, proper notice, and reasonable and proper 
cause. Marks v. Baker, 28 Minn. 162, 9 N. W. 678 (1881). 

18 Thus, except for changing the privilege of counsel in a judicial proceeding to 
a qualified one, the Georgia statute represents merely a statement of the common 
law. Ga. Crv. Cope Ann. (Park, 1914) § 4436(1)—-(6). 

19 Burt v. Advertiser Co., supra note 16; Root v. King, 4 Wend. 113 (N. Y. 
1829); Byrne v. Fink, 38 Wash. 506, 80 Pac. 722 (1905); Sweeney v. Baker, 13 
W. Va. 158 (1879). Contra: Coleman v. MacLennan, 78 Kan. 711, 98 Pac. 281 
(1908), containing a review of the authorities; see Note (1908) 22 Harv. L. Rev. 


20 Car. Civ. Cope (Deering, 1923) § 47(3) ; Mont. Rev. Cones (Choate, 1921) 
§ 5692(3); N. D. Comp. Laws Ann. (1913) § 4354(3); S. D. Rev. Cope (1919) 
§99(3). These statutes grant the privilege to “a communication, without malice, 
to a person interested therein, by one who is also interested, or by one who stands in 
such a relation to the party interested as to offer a reasonable ground for supposing 
the motive . . . innocent.” 


21 Snively v. Record Pub. Co., 185 Cal. 565, 198 Pac. 1 (1921); Maher v. 


Devlin, 263 Pac. 812 (Cal. 1928); Egan v. Dotson, 36 S. D. 459, 155 N. W. 783 
(1915) ; cf. Oklahoma Pub. Co. v. Tucker, 254 Pac. 975 (Okla. 1927). 

Beyond this, the statutes seem to have had no effect on the common law. Com- 
pare Draper v. Hellman Bank, 263 Pac. 240 (Cal. 1928), and Miles v. Rosenthal, 
266 Pac. 320 (Cal. 1928), with cases cited in NEWELL, op. cit. supra note 2, § 396 
et seq. 

22 See id. § 477 et seq.; ODGERS, op. cit. supra note 7, at 253 et seq. 

23 To this effect, see Car. Crv. Cope (Deering, 1923) §47(4); Mont. Rev. 
Copes (Choate, 1921) § 5692(4); N. Y. C. P. A. § 337; Oxza. Comp. Stat. ANN. 
— 1921) §497(3); S. D. Rev. Cope (1919) §99(4); Wis. Stat. (1927) 

331.05. 

24 Holding them privileged: Meteye v. Times-Democrat, 47 La. Ann. 824, 17 So. 
314 (1895). Contra: Buckstaff v. Hicks, 94 Wis. 34, 68 N. W. 403 (1891). 

25 Holding them privileged: Metcalf v. Times Pub. Co., 20 R. I. 674, 40 Atl. 
864 (1898); American Pub. Co. v. Gamble, 115 Tenn. 663, 90 S. W. 1oo5 (1906). 
Contra: Gazette Co. v. Timberlake, 10 Ohio St. 548 (1860); Byers v. Meridien 
Press Co., 84 Ohio St. 408, 95 N. E. 917 (1911). 

26 A further statutory extension is in the meaning of “ judicial proceedings.” At 
common law and, by interpretation, under the Wisconsin statute, nothing was con- 
sidered to be in the course of a judicial proceeding unless there was judicial action 
thereon. Todd v. Printing Co., 6 Penn. 233, 62 Atl. 1089 (Del. 1906) (pleadings) ; 
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pursuance of which the crowning piece of legislation is a Texas statute ** 
conferring an absolute privilege in reporting “ any official proceeding 
authorized by law in the administration of law,” as well as public meet- 
ings and any statements made therein. 

The problem of damages, closely related to defenses, has also received 
legislative attention, with emphasis for the most part in the direction 
of the newspaper. The statutes in some fashion all provide that a public 
retraction of a libellous charge made without malice may be put in evi- 
dence on the issue of damages,”* and all but four add that only actual 
damages shall then be recoverable.*® When such laws are made applica- 
ble only to newspapers, the objection has been raised that they are dis- 
criminatory, but they have been upheld * as having a sufficiently broad 
basis, and a reasonable relation to a legitimate object.* It is arguable, 
however, that they work no alteration in the common law. It is no inno- 
vation to restrict recovery to actual damages, disallowing punitive dam- 
ages, where good faith is shown; ** and if malice is proved, the statutes 


Cowley v. Pulsifer, 137 Mass. 392 (1884); Park v. Detroit Free Press, 72 Mich. 
560, 40 N. W. 731 (1888) ; Ilsley v. Sentinel Co., 133 Wis. 20, 113 N. W. 425 (1907) ; 
McAllister v. Detroit Free Press, 76 Mich. 338, 43 N. W. 431 (1889) (contents of 
police blotter) ; cf. Campbell v. New York Evening Post, 245 N. Y. 320, 157 N. E. 
153 (1927) (under New York statute). But other statutes, going to the source of 
the matter, give privilege to reports of verified charges, complaints upon which a 
warrant has been issued, and information from police authorities. Cat. C1v. Cope 
(Deering, 1923) $47(4); Ga. Cope Ann. (Park, 1914) § 4432; N. J. Laws 1928, 
c. 265; Onto Gen. Cope Ann. (Page, 1926) 11343-1, 2. 

27 Tex. Strat. (Vernon, 1928) § 5432(1). The absence of the word “ public ” 
gives tremendous scope to the privilege, unless subsection (2), enumerating spe- 
cific instances, is held to control the general terms of (1). An English statute prob- 
ably also confers absolute privilege upon newspaper reports of judicial proceedings. 
51 & 52 Vict. c. 64, § 3 (1888) ; see Bower, op. cit. supra note 2, at 200, n.(i). 

28 Ara. Cope Ann. (Michie, 1928) §§ 7360-64; Conn. Gen. Stat. (1918) § 5799; 
Inv. Ann. Stat. (Burns, 1926) §§ 398-99; Iowa Cope (1924) §§ 12413-14; Ky. 
Strat. (Carroll, 1922) § 2438(b)—1; Mass. Gen. Laws (1921) c. 231, § 93; ME. Rev. 
Stat. (1916) c. 87, § 46; Munn. Stat. (Mason, 1927) § 9397; N. C. Cope (Michie, 
1927) §§ 2429-30; N. D. Comp. Laws Ann. (1913) § 4352(a); S. D. Rev. Cope 
(1919) § 96; Tex. Stat. (Vernon, 1928) § 5431; Uran Comp. Laws (1917) § 3692; 
Va. Cope ANN. (1924) § 6240; W. Va. Cope Ann. (Barnes, 1923) c. 130, § 47. 

29 Maine, Texas, Virginia, and West Virginia omit this provision. There is 
variety among the statutes in the provisions for the degree of publication which 
must be given the retraction, and Indiana, Iowa, Minnesota, and North Dakota 
make special provision for timely retraction when candidates for office are libelled. 
These last four states, with Kentucky and North Carolina, restrict the application 
of the statutes to newspapers. 

30 Comer v. Age Herald Pub. Co., 151 Ala. 613, 44 So. 673 (1907); Allen v. 
Pioneer Press, 40 Minn. 117, 41 N. W. 936 (1889) ; Osborn v. Leach, 135+N. C. 628, 
47 S. E. 811 (1904). But see Park v. Detroit Free Press, supra note 26. 

81 Cf. Truax v. Corrigan, 257 U. S. 312, 337, 373 (1921); Jones v. Union Guano 
Co., 264 U. S. 171 (1924). 

32 Both provisions of these statutes have a basis in the common law. Retrac- 
tion was admissible in mitigation of damages at common law. Turner v. Hearst, 
115 Cal. 394, 47 Pac. 129 (1896); White v. Sun Pub. Co., 164 Ind. 426, 73 N. E. 
890 (1905); Tresca v. Maddox, 11 La. Ann. 206 (1856). And it has always been 
the law that malice is in issue only where punitive damages are concerned, since 
actual damage is independent of the intent of the defamer. Taylor v. Hearst, 118 
Cal. 366, 50 Pac. 541 (1897); Schattler v. Daily Herald, 165 Mich. 115, 127 N. W. 
42 (1910); Garrison v. Robinson, 81 N. J. L. 497, 79 Atl. 278 (1911). Punitive 
damages are not recoverable in Massachusetts under any circumstances. Mass, 
Gen. Laws (1921) c. 231, § 93. 
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do not apply, and punitive damages are recoverable as at common law. 
But if a court can be found that is still willing to confuse malice in fact 
with malice in law,** and to rest punitive damages on the latter,** such 
a statute would serve to destroy that liability.** 

It is significant that the trend of legislation relating to the law of 
libel has been largely in the direction of widening defenses and minimiz- 
ing damages. Liability for libel without malice is, curiously, an instance 
of liability without fault, in the sense that due care is no defense.** In 
view of the course of the common law in restricting the extent of liability 
without fault,®” the consistent statutory tendency in libel is not surpris- 
ing. The basic cause of this tendency may lie in such considerations. 
But the fact that a large part of the legislation concerns itself with news- i 
papers suggests the possibility of an explanation in terms of pressure 
from without. 


RECENT CASES 


ADMINISTRATIVE LAw — Controt — Scope oF JupIcIAL REvIEw 
UNDER LONGSHOREMEN’S AND HARBOR WoRKERS’ COMPENSATION Act. — The 
defendant, a deputy commissioner, awarded compensation to an employee of k 
the plaintiff under the Longshoremen’s and Harbor Workers’ Compensation 
Act. 44 Stat. 1424 (1927), 33 U. S. C. Supp. III gor (1929). Section 


21(b) of the Act provides that “ if not in accordance with law, a compensation 

order may be suspended or set aside.” The plaintiff filed a proceeding as 

provided by this section, charging that the compensation order was not ren- } 
dered “in accordance with law,” and attacking the constitutionality of the 
Act. The defendant moved to dismiss the proceeding. Held, that the Act is 
not unconstitutional, since it is to be construed as providing for a hearing de 

novo on law and facts in the federal courts. Motion overruled and hearing i 
granted. Benson v. Crowell, 33 F.(2d) 137 (S. D. Ala. 1929). 

The act in question has been held constitutional under a construction limit- 


33 The authorities are unanimous to the effect that this phrase serves no valid 
purpose, its only meaning being that the plaintiff states a prima facie case for gen- 
eral damages when he proves a libel concerning himself. Bower, op. cit. supra note 
2, at 134, n.(n) ; NEWELL, op. cit. supra note 2, § 271. 

34 This is the case in a few states. Hintz v. Graupner, 138 Ill. 158, 27 N. E. Ei 
935 (1891) ; Reid v. Sun Pub. Co., 158 Ky. 727, 166 S. W. 245 (1914) ; Shockey v. ; 
McCauley, tor Md. 461, 61 Atl. 583 (1905); Callahan v. Ingram, 122 Mo. 355, 26 
S. W. 1020 (1894). And it is possible that such states would stubbornly hold that 
the statutes in question were inapplicable to malice in law, as well as malice in fact, 
though such a holding would be manifestly out of harmony with their purpose. 

85 The statutes under discussion raise the question how far privilege can be con- 
stitutionally extended. On the constitutionality of a statute abolishing the “ pre- 
sumption of malice in law ” upon proof of retraction, see Byers v. Meridien Press 
Co., supra note 25; Post. Pub. Co. v. Butler, 137 Fed. 723 (C. C. A. 6th, 1905). Al- 
though the question has not been raised, the common provision making a demand 
for retraction a condition precedent to bringing action, is perhaps objectionable 
unless construed to be merely optional with the plaintiff. This construction was 
adopted in Comer v. Age Herald Pub. Co., supra note 30; Clementson v. Minnesota 
Tribune Co., 45 Minn. 303, 47 N. W. 781 (1891). Contra: Whitehouse v. Cowles, 
48 Wash. 546, 93 Pac. 1086 (1908) ; cf. Jones v. Union Guano Co., supra note 31. 

86 Burt v. Advertiser Co., supra note 16; Sweet v. Post Pub. Co., 215 Mass. 450, 
102 N. E. 660 (1913). 

87 See Bohlen, Liability of Infants and Insane (1924) 23 Micu. L. REv. 9, 12. 
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ing review to the question of whether or not there was a reasonable basis for 
the deputy commissioner’s findings. Obrecht-Lynch Corp. v. Clark, 30 F.(2d) 
144 (D. Md. 1929); cf. Howard v. Monahan, 33 F.(2d) 220 (S. D. Tex. 
1929). State courts have generally upheld such a construction of state work- 
men’s compensation acts. Nega v. Chicago Rys., 317 Ill. 482, 148 N. E. 250 
(1925); Note (1927) 4 Wis. L. Rev. 236; cf. Booth Fisheries Co. v. Indus- 
trial Comm. of Wis., 271 U.S. 208 (1926). The Supreme Court has held that 
the allegedly confiscatory findings of a state public service commission in a 
rate controversy must be reviewed by the court upon its own independent 
judgment as to both law and facts. Ohio Valley Water Co. v. Ben Avon 
Borough, 253 U.S. 287 (1920); cf. Bluefield Co. v. Public Serv. Comm., 262 
U. S. 679 (1923); Dickinson, ADMINISTRATIVE JUSTICE AND THE SUPREMACY 
or Law (1927) 195 et seg. The Ben Avon decision did not, however, demand 
a trial de novo. Note (1927) 25 Micu. L. Rev. 273, 275-76. Moreover, 
the Supreme Court has sanctioned a more restricted review in passing upon 
the findings of other administrative bodies. Jnterstate Commerce Comm. v. 
Illinois Cent. R. R., 215 U. S. 452 (1910); The Assigned Car Cases, 274 
U. S. 564, 580 (1927) (Interstate Commerce Commission); United States v. 
Williams, 278 U.S. 255 (1929) (director of Veteran’s Bureau); United States 
v. Ju Toy, 198 U. S. 253 (1905) (Secretary of Commerce and Labor). Vari- 
ous factors enter into the determination of the scope of review which must be 
accorded the findings of different administrative bodies, but the ability of the 
courts to handle the particular problem effectively is of primary importance. 
Albertsworth, Judicial Review of Administrative Action (1921) 35 Harv. L. 
Rev. 127, 153; Isaacs, Judicial Review of Administrative Findings (1921) 
30 YALE L. J. 781; DICKINSON, op. cit. supra, at 55 et seg. Workmen’s com- 
pensation cases require a more prompt and inexpensive procedure than the 
courts can afford. SMITH, JUSTICE AND THE Poor (2d ed. 1921) c. 12; Pills- 
bury, Administrative Tribunals (1923) 36 Harv. L. REv. 405, 407, 583, 589. 
The force of this consideration has led most states to permit only a limited 
review. WoORKMEN’S COMPENSATION PUBLICITY BuREAU, DicEst oF WorRK- 
MEN’s COMPENSATION (8th ed. 1923) passim; Note (1927) 4 Wis. L. REv. 
236. The court’s construction of the Act, therefore, seems unwarranted, and 
if it prevails will in many cases render worse than useless the hearing before 
the administrative officer. 


ApMISSIONS — By PARTIES AND PRIVIES — BENEFICIARY’s Proors oF Loss 
As ADMISSION OF CoNTENTS. — The defendant company issued insurance on 
the life of the plaintiff’s son. The policy provided that the beneficiary must 
file on blanks prepared by the company proofs of claim containing full 
answers by the attending physician. After the death of the insured, the 
beneficiary submitted the required proofs, including the physician’s certificate, 
which tended to show that the insured was suffering from heart disease when 
the policy was issued. In an action brought by the plaintiff on the policy, this 
certificate was offered in evidence by the defendant, and was excluded. From 
a judgment for the plaintiff, the defendant appealed. Held, that the exclusion 
of the certificate was error, since its production by the plaintiff as part of the 
proofs of loss was a voluntary admission of the truth of its contents. Judg- 
ment reversed. Rudolph v. John Hancock Mutual Life Ins. Co., 251 N. Y. 
208, 167 N. E. 223 (1929). 

Documents contained in proofs of loss are ordinarily admitted against the 
beneficiary, on the theory that by submitting them as worthy of credence 
he adopts their statements as his own. Insurance Co. v. Newton, 22 Wall. 
32 (U. S. 1875); Felix v. Fidelity Mut. Life Ins. Co., 216 Pa. 95, 64 
Atl. 903 (1906); Thornell v. Missouri State Life Ins. Co., 249 S. W. 203 
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(Tex. 1923); 2 WicMorE, EviweNceE (2d ed. 1923) § 1073(4). This theory 
is proper where he may choose his own type of proofs. But where the policy 
requires a particular document, which must be furnished whether the bene- 
ficiary is convinced of its truth or not, most courts refuse to treat the con- 
tents as adopted. Mar Shee v. Maryland Assurance Corp., 190 Cal. 1, 210 
Pac. 269 (1922); Allen v. Knights & Ladies of Security, 108 Kan. 419, 195 
Pac. 616 (1921); (1926) 20 Inv. L. REv. 727; cf. Gilchrist v. Mystic Workers 
of the World, 188 Mich. 466, 154 N. W. 575 (1915). But cf. Modern Wood- 
men of America v. Davis, 184 Ill. 236, 56 N. E. 300 (1900). If the beneficiary 
denies the accuracy of the statement submitted, it clearly cannot be received 
as an admission. Goldschmidt v. Mutual Life Ins. Co., 102 N. Y. 486, 7 N. E. 
408 (1886); Fisher v. Fidelity Mutual Life Ass’n, 188 Pa. 1, 41 Atl. 467 
(1898). It has been intimated that this privilege affords him sufficient pro- 
tection. See Thornell v. Missouri State Life Ins. Co., supra, at 208. But 
such a suggestion presupposes that the beneficiary is familiar with the rules 
of evidence. Moreover, the company, by the same token, can protect itself 
by contracting that all proofs shall be admissible against the beneficiary. 
Howard v. Metropolitan Life Ins. Co., 18 Misc. 74, 41 N. Y. Supp. 33 (1896); 
Cohen v. Metropolitan Life Ins. Co., 85 Misc. 406, 147 N. Y. Supp. 434 
(1914). The somewhat strained theory of admissions represented by the 
principal case may find its explanation in the practical consideration that 
beneficiaries in objecting to the receipt of evidence of this sort are less often 
moved by a distrust of its truthfulness than by a desire to recover for risks 
outside the policy. 


AcENCY — NATURE OF THE RELATION — FATHER’S LIABILITY FOR WRONG- 
FUL Use or MororcycLE OWNED AND DRIVEN BY SON.— The defendant 
bought a motorcycle and gave it to his sixteen-year-old son, furnishing also 
the money with which to operate it. While driving to school, one of the pur- 
poses for which the motorcycle had been provided, the boy negligently in- 
jured the plaintiff. From a judgment rendered against the defendant under 
the “family purpose” doctrine, he appealed. Held, that the defendant is 
liable under principles of agency, and that it is therefore unnecessary to 
extend the family purpose doctrine to the situation. Judgment affirmed. 
Meinhardt v. Vaughn, 17 S. W.(2d) 5 (Tenn. 1929). 

The servant’s ownership of a vehicle negligently driven does not neces- 
sarily defeat the master’s liability. Marsh v. Beraldi, 260 Mass. 225, 157 
N. E. 347 (1927); Auer v. Sinclair Refining Co., 103 N. J. L. 372, 137 Atl. 
555 (1927); (1929) 42 Harv. L. Rev. 1075. But even were the father under 
legal obligation to send the child to school, in no proper sense could the con- 
sensual relationship of agency be said to exist. Cf. Homer Ramsdell Trans. 
Co. v. Compagnie Générale Transatlantique, 182 U. S. 406 (1901) (vessel’s 
owner not liable for act of compulsory pilot). But see Lattin, Vicarious Lia- 
bility and the Family Automobile (1928) 26 Micn. L. REv. 846, 854-55. And 
where, as in the instant case, the father’s legal obligation has ceased and the 
child is driving its own vehicle for its own benefit, the basis for the master 
and servant relationship becomes even more tenuous. Cf. Arkin v. Page, 
287 Ill. 420, 123 N. E. 30 (1919). But cf. Graham v. Page, 300 IIl. 40, 
132 N. E. 817 (1921). To hold as the court did is to jump from the frying 
pan of extension of the family purpose doctrine back into the fire of a ficti- 
tious agency. Cf. Mebas v. Werkmeister, 299 S. W. 601 (Mo. App. 1927). 
The family purpose doctrine might not improperly be applied to motorcycles. 
See King v. Smythe, 140 Tenn. 217, 225, 204 S. W. 296, 298 (1918); Hopkins 
v. Droppers, 184 Wis. 400, 404, 198 N. W. 738, 739 (1924); cf. Lattin, supra, 
at 865 et seg. A motorcycle used solely by the son is not a family vehicle in 
the usual sense. But liability for a single family car should extend to sepa- 
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rate vehicles furnished for each member. The son’s technical ownership, 
however, presents real difficulty. At least to the extent of the motorcycle’s 
value, he is financially responsible, and his ownership diminishes the father’s 
control of its use. See Wilcox v. Wunderlich, 272 Pac. 207, 214 (Utah 1928). 
It has been intimated that the family purpose doctrine is predicated upon the 
father’s ownership. Lattin, supra, at 861; Note (1925) 38 Harv. L. Rev. 
513,515. But the same regard for realities and social necessity which inspired 
the formulation of the doctrine should govern its growth and application. 
The father who furnishes the means for placing a member of his family upon 
the highway with an instrument of peril to the public should not escape 
liability merely beause he has taken the precaution to divest himself of legal 
title. Cohen v. Hill, 286 S. W. 661 (Tex. Civ. App. 1926); cf. Allen v. 
Bland, 168 S. W. 35 (Tex. Civ. App. 1914); Penticost v. Massey, 201 Ala. 
261, 77 So. 675 (1918); (1924) 38 Harv. L. REv. 122. 


ATTORNEY AND CLIENT — PRIVILEGED COMMUNICATIONS — STATEMENTS 
By ATTORNEY. — W consulted the defendant, a solicitor, to offer him employ- 
ment, which he declined. In stating his reasons for so declining, the de- 
fendant spoke an alleged slander of the plaintiff. At the trial, W refused to 
testify to the words uttered by the defendant, claiming privilege. The claim 
was disallowed. From a judgment for the plaintiff, an appeal was brought. 
Held, that the claim of privilege should have been granted. Judgment re- 
versed. Minter v. Priest, [1929] 1 K. B. 655. 

The court points out that its decision does not rest upon a substantive privi- 
lege, under the law of libel and slander. Cf. More v. Weaver, [1928] 2 K. B. 
520. It is based, rather, upon the evidentiary privilege to refuse to disclose 
communications between attorney and client. This privilege obtains even 
where no fee is paid, and the attorney subsequently declines the employment. 
Lew Moy v. United States, 237 Fed. 50 (C. C. A. 8th, 1916); Evans v. State, 
5 Okla. Cr. 643, 115 Pac. 809 (1911). But cf. Bank of Lumpkin v. Farmers’ 
State Bank, 161 Ga. 801, 132 S. E. 221 (1926). Virtually all the reported 
cases deal with communications by the client, but in rare instances protection 
has been extended to attorneys’ statements as well. Sovereign Camp W. O. W. 
v. Ward, 196 Ala. 327, 71 So. 404 (1916); Missouri, K. & T. Ry. v. Wil- 
liams, 43 Tex. Civ. App. 549, 96 S. W. 1087 (1906); 5 WicmMorE, EvIDENCE 
(2d ed. 1923) § 2320. These cases differ from the principal case, however, 
in that disclosure of the attorney’s statement would have revealed the client’s 
communication. Originally created to protect the attorney’s honor as a con- 
fidant, the privilege today is intended to encourage clients to confide in their 
attorneys. See Shamut Mining Co. v. Padgett, 132 Md. 397, 404, 104 Atl. 
40, 43 (1918); 5 WicMorE, EvipENcE § 2290. There is no occasion, there- 
fore, for protecting communications by the attorney unless their disclosure 
would tend to hamper freedom of consultation. Cf. Cat. Copes or Civ. Proc. 
(Deering, 1923) § 1881. The whole privilege has recently been the object of 
severe criticism. Radin, Lawyer and Client (1928) 16 Cauir. L. REv. 487. 
To extend it in the principal case, in disregard of its true basis, seems 
indefensible. 


BANKRUPTCY — PREFERENCES — EFFECT OF PLEDGOR’s RETENTION OF 
Controt Over Securitres.— A, a member of the Philadelphia Stock Ex- 
change, pledged securities with B, another member, as collateral for a 
loan. Upon A’s bankruptcy, more than four months later, B sold the secu- 
rities to satisfy his claim. A’s trustee in bankruptcy demanded payment of 
the balance. B refused, since the rules of the Exchange provided that upon 
the insolvency of any member all claims held by him against other members 
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should be handed over to the treasurer and by him held for the benefit of 
creditors of the insolvent who were members of the Exchange. A’s trustee in 
bankruptcy filed a petition to show cause why a turn-over order should not 
be made. From an order directing a turn-over, B appealed. Held, that the 
lien asserted by the Exchange constituted a voidable preference. Order 
affirmed. Jn re McCown, 31 F.(2d) 334 (E. D. Pa. 1928). 

Whether a valid lien has been established on the assets of an insolvent is 
determined by state law. Thompson v. Fairbanks, 196 U. S. 516 (1905). 
Under the laws of Pennsylvania, a purported lien on chattels which allows the 
owner to retain possession must yield to execution creditors and so to a trus- 
tee in bankruptcy. Barlow v. Fox, 203 Pa. 114, 52 Atl. 57 (1902); Burnett 
v. Frederick, 263 Fed. 681 (C. C. A. 3d, 1920). A similar rule elsewhere has 
been extended by analogy to apply to assignments of choses in action, where 
the assignor retains dominion. An assignment of book accounts, for example, 
is treated as fraudulent if the assignor is allowed to collect accounts receivable 
and use the proceeds. Benedict v. Ratner, 268 U. S. 353 (1925); In re 
Almond-Jones Co., 13 F.(2d) 152 (D. Md. 1926); Note (1925) 39 Harv. L. 
REv. 253. But cf. Coppard v. Martin, 15 F.(2d) 743 (C. C. A. 5th, 1926), 
certiorari denied, 273 U.S. 753 (1927); In re Robert Jenkins Corp., 17 F.(2d) 
555 (C. C. A. 1st, 1927). And where a pledgor retains power to reduce the 
surplus available for junior liens by increasing the encumbrance under a prior 
lien, he has such control over the junior liens as to make them invalid against 
creditors. In re Hoey & Co., 19 F.(2d) 764 (C. C. A. 2d, 1927), certiorari 
denied sub nom. Norwegian Am. Securities Co. v. Kaufman, 275 U. S. 550 
(1927); South St. Joseph Live Stock Exchange v. St. Joseph Stock Yards 
Bank, 16 S. W.(2d) 722 (Mo. App. 1929). In the instant case, the bankrupt’s 
dominion over the equity in the pledged securities depended on the satisfaction 
of his indebtedness to B, and not merely on his incurring additional debts. 
This extension of the doctrine, however, is justifiable, since it carries out the 
sound policy of disfavoring private distribution arrangements in bankruptcy. 
See 1 RemiIncton, BANKRUPTCY (3d ed. 1923) 18 et seq. 


ConFiict oF Laws — NATuRE, ORIGIN AND ExTENT oF Law — DocTRINE 
or A GENERAL Common Law. — The defendant’s negligent operation of his 
automobile caused the death of the decedent, who was riding with him as a 
guest. The accident occurred in Alabama, and action was brought against the 
defendant in Georgia. The petition pleaded decisions of the Supreme Court 
of Alabama establishing that the driver of an automobile owed to his guest a 
duty to use due care. The Georgia court had held that only gross negligence 
rendered the driver liable. There was no applicable statute in either state. 
The trial court sustained a demurrer to that part of the petition which 
pleaded the Alabama decisions. To review a ruling reversing the judgment 
of the trial court, a writ of certiorari was granted. Held, that since the 
decisions of the Alabama supreme court are only that court’s interpretation 
of the general common law, the Georgia court will apply its own construction. 
Judgment reversed. Slaton v. Hall, 148 S. E. 741 (Ga. 1929). 

The court did not deny the general rule that a foreign tort is governed by 
the lex loci delicti commissi. Higgins v. Central N. E. & W. R. R., 155 Mass. 
176, 29 N. E. 534 (1892); 2 WHaRTON, ConF.ict or Laws (3d ed. 1905) 
1098; cf. GoopricH, ConFiict or Laws (1927) 11 et seg. But it failed to 
recognize that the decisions of a state’s courts form a part of its law just as 
truly as do its statutes. Forepaugh v. Delaware, L. & W. R. R., 128 Pa. 217, 
18 Atl. 503 (1889); Tolman Co. v. Reed, 115 Mich. 71, 72 N. W. 1104 (1897); 
see Holmes, J., dissenting, in Black & White Taxi Co. v. Brown & Yellow 
Taxi Co., 276 U. S. 518, 532 (1928). Contra: Nathan v. Lee, 152 Ind. 232, 
52 N. E. 987 (1899); see St. Nicholas Bank v. State Nat. Bank, 128 N. Y. 
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26, 33, 27 N. E. 849, 851 (1891). General common law principles, which are 
merely a source of law, must be distinguished from the particular common 
law of a state. See Conriict or Laws RESTATEMENT (Am. L. Inst. 1926) 
§§ 3, 4; Gray, NATURE AND Sources oF THE Law (2d ed. 1921) 84 et seq. 
Under the view of the principal case, since the /ex fori would govern all cases 
where the foreign state had no statute, the law of conflict of laws would be 
practically swept away. An individual could not be advised of his rights 
unless he knew what court would later pass upon them, the very difficulty that 
the law of conflict of laws seeks to avoid. See 1 BEALE, CoNFLICT or Laws 
(Pr. I, 1916) §3. Most courts, therefore, reject this view. Forepaugh v. 
Delaware, L. & W. R. R., supra; Tolman Co. v. Reed, supra; Watkins 
Med. Co. v. Johnson, 129 Ark. 384, 196 S. W. 465 (1917); Louisville & 
Nashville R. R. v. Smith, 135 Ky. 462, 122 S. W. 806 (1909). Contra: 
Nathan v. Lee, supra; see St. Nicholas Bank v. State Nat. Bank, supra. The 
theory behind the principal case can be traced to the unfortunate influence 
of the decision in Swift v. Tyson. 16 Pet. 1 (U.S. 1842); see Warren, The 
Federal Judiciary Act of 1789 (1923) 37 Harv. L. REv. 49, 84 et seg; (1928) 
38 YALE L. J. 88. But since the federal courts have a jurisdiction codrdinate 
with that of the respective state courts, and may therefore exercise an inde- 
pendent judgment as to what the particular law of the state should be, 
Swift v. Tyson is not an authority for a state court’s adoption of its own view 
of another state’s law. Leazotte v. Boston & Me. R. R., 70 N. H. 5, 45 Atl. 
1084 (1899); see Burgess v. Seligman, 107 U.S. 20, 33 (1882); BEALE, op. cit. 
supra, § 112A. 


ConFiict oF LAws — OBLIGATIONS: TorT — APPLICABILITY OF SHIPPING 
Act TO PAYMENTS Mabe IN NEw York Pursuant TO CONTRACT MADE IN 
FRANCE. — P, a New Jersey corporation, was the consignee of a cargo shipped 
from France and carried to New York by the defendant, a French steamship 
company, under bills of lading issued in France. By the terms of the contract 
of carriage, P was required to pay in New York a higher freight charge than 
its competitors. The Shipping Act provides that “no common carrier by 
water in foreign commerce shall . . . charge . . . any rate . . . which is un- 
justly discriminatory between shippers... .” 39 STAT. 734 (1916), 46 
U. S. C. § 816 (1926). P obtained a reparation award from the United States 
Shipping Board, and upon the defendant’s failure to pay it, brought action 
thereon as allowed by the statute. 39 Strat. 737 (1916), 46 U. S. C. § 829 
(1926). From a judgment on a verdict directed for P, the defendant appealed. 
Held, that the Shipping Act forbids discrimination in rates charged in New 
York by a foreign carrier pursuant to a contract made abroad. Judgment 
affirmed. Compagnie Générale Transatlantique v. American Tobacco Co., 
31 F.(2d) 663 (C. C. A. 2d, 1929), certiorari denied, U. S. Daily, Oct. 15, 
1929, at 1956. 

The problem in the instant case cannot be solved merely by saying that a 
contract of shipment is illegal which contemplates the doing of acts illegal 
under the law of the place of performance. Cf. The Fri, 154 Fed. 333 (C. C. A. 
2d, 1907); see Dicey, Conriict oF Laws (4th ed. 1927) 618. For the 
precise question involved is whether those acts are thus illegal. Unquestion- 
ably a nation has jurisdiction to regulate the conduct of foreign individuals 
and ships within its territorial bounds. Patterson v. Bark Eudora, 190 U. S. 
169 (1903); The Exchange, 7 Cranch 116, 136 (U. S. 1812). Since the dis- 
criminatory charge was paid in New York, the statute could properly condemn 
it and the fact that the contract was made abroad was immaterial. Ralli Bros. 
v. Campania Naviera Sota y Aznar, [1920] 2 K. B. 287. But the policy be- 
hind a nation’s laws may limit their application to the regulation of the con- 
duct of its own citizens. Brown v. Duchesne, 19 How. 183 (U.S. 1857). But 
cf. Caldwell v. Vanvlissingen, 9 Hare 415 (1851); Cunard S. S. Co. v. Mel- 
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lon, 262 U.S. 100 (1923). In fact it has been held that, in the absence of 
clear language, a statute must be construed not to apply to foreign vessels 
using American ports. Sandberg v. McDonald, 248 U. S. 185 (1918). But 
the purpose of the statute here in question, to protect American industry, is 
opposed to such a construction. Cf. Knott v. Botany Mills, 179 U. S. 69 
(1900) ; Streathern S. S. Co. v. Dillon, 252 U.S. 348 (1920). Even had the 
freight been paid in France, the statute should probably have been construed 
to apply to the shipment. The importation of goods under a discriminatory 
agreement would constitute an act sufficient to give the United States juris- 
diction. Cf. United States v. Nord Deutscher Lloyd, 223 U.S. 512 (1912). 


CONSTITUTIONAL LAW — LEGISLATIVE Powers: IMPLIED Powers — PowER 
To Forspmp CONGRESSMEN TO RECEIVE POLITICAL CONTRIBUTIONS FROM 
FEDERAL OFFICcIALs. — The Political Contributions Act makes it a crime for 
a member of Congress to solicit or receive any contribution ‘for a political 
purpose from any other officer or employee of the United States. 43 Srar. 
1073 (1925), 18 U. S. C. § 208 (1926). The defendant was charged with 
accepting money, while a member of Congress, from a federal official for the 
promotion of the defendant’s candidacy for the nomination for United States 
Congressman in the Texas Republican primaries. A demurrer was interposed 
to the indictment on the ground that Congress may regulate only contribu- 
tions for federal political purposes. Held, that a primary is outside federal 
jurisdiction and that the Act of Congress is therefore unconstitutional. De- 
murrer sustained. United States v. Wurzbach, 31 F.(2d) 774 (W. D. Tex. 
1929), probable jurisdiction for review found by Supreme Court, U. S. Daily, 
Oct. 29, 1929, at 2114. 

The authority of Congress to regulate Congressional elections is clear. 
U. S. Const. Art. I, § 4, cl. 1; Ex parte Siebold, 100 U. S. 371 (1880). But 
whether this power extends to primaries remains unsettled. The question 
first faced the Supreme Court in 1916 and was expressly left undetermined. 
See United States v. Gradwell, 243 U.S. 476, 487 (1917). Later, senatorial 
primaries before the Seventeenth Amendment were held not to be “ elec- 
tions,” and therefore to be beyond the power of Congress to regulate. New- 
berry v. United States, 256 U. S. 232 (1921) (five-to-four decision). The 
position of four majority Justices in the Newberry case that no primaries 
are within federal jurisdiction seems a narrow interpretation of “ election ” 
hardly consonant with modern facts. See Note (1921) 19 Micn. L. Rev. 
860; Note (1922) 22 Cor. L. Rev. 54. The fifth member of the majority 
refused to say that the result would be the same after the Seventeenth Amend- 
ment. Newberry v. United States, supra, at 258. Without disregarding 
precedent, congressional primaries therefore might well be held subject to 
federal authority. The constitutionality of the Political Contributions Act, 
however, rests on broader grounds than the. elections clause. Congress has 
implied power to legislate to promote integrity and efficiency in all govern- 
mental departments created by the Constitution. U. S. Const. Art. I, § 8, 
cl. 18. Butler v. White, 83 Fed. 578 (C. C. D. W. Va. 1897), rev’d on other 
grounds, 171 U. S. 379 (1898) (upholding Civil Service Acts); Burton v. 
United States, 202 U. S. 344 (1906) (forbidding Congressmen to appear as 
attorneys against the United States). The evils attendant upon the mulcting 
of tribute from government officials are just as great whatever the nature of 
the political purpose subserved. In fact, upon this principle the Supreme 
Court has held constitutional a substantially identical Political Contribu- 
tions Act. 19 Stat. 169 (1876); Ex parte Curtis, 106 U.S. 371 (1882). 


CoNnsTITUTIONAL LAw— SEPARATION OF PowERS— CONGRESSIONAL AT- 
TACHMENT OF WITNESS WITHOUT PRELIMINARY SUBPOENA. — The Telator 
refused to answer questions put to him by a committee of the Senate investi- 
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gating a contested senatorial election. The committee reported this refusal 
and recommended that the witness be adjudged in contempt of the Senate. 
Instead of following this recommendation, the Senate passed a resolution in- 
structing the President to issue his warrant commanding the Sergeant-at-Arms 
to take the relator into custody and to bring him before the Senate “ to answer 
such questions pertinent to the matter under inquiry as the Senate may pro- 
pound... .” The warrant executed, the relator petitioned for a writ of 
habeas corpus, claiming that he had been wrongfully arrested for contempt, 
since the questions propounded were irrelevant to the inquiry. From a de- 
cision discharging the prisoner, the Sergeant-at-Arms appealed. Held, that 
the arrest was not for contempt, but merely a proper method to ensure the 
attendance of the witness. Judgment reversed. Barry v. United States ex rel. 
Cunningham, 279 U.S. 597 (1929). 

With express constitutional authority to inquire into the election of its 
members, the Senate necessarily has power to summon witnesses and compel 
testimony for that purpose. U.S. Const. Art. I, § 5, cl. 1; see Jn re Voorhis, 
291 Fed. 673, 675 (S. D. N. Y. 1923); Reed v. County Comm’rs, 277 U S. 
376, 388 (1928); cf. Ex parte Dansereau, 19 L. C. Jur. 210 (Que. 1875); 
see 1 Cootey, CONSTITUTIONAL LIMITATIONS (8th ed. 1927) 275; Landis, 
Constitutional Limitations on the Congressional Power of Investigation 
(1926) 40 Harv. L. Rev. 153. In exercising this power, the Senate 
may commit a recalcitrant witness for contempt until he is dis- 
posed to attend and answer. Stewart v. Blaine, 1 MacArth. 453 (D.C. Sup. 
Ct. 1874); McGrain v. Daugherty, 273 U. S. 135 (1927); cf. Burnham v. 
Morrissey, 80 Mass. 226 (1859); People ex rel. McDonald v. Keeler, 99 
N. Y. 463, 2 N. E. 615 (1885). Such adjudication of a contempt is now sub- 
ject to review by the courts as to jurisdiction over the subject matter and the 
pertinency of the questions thereto. Kilbourn v. Thompson, 103 U. S. 168 
(1880), overruling Anderson v. Dunn, 6 Wheat. 204 (U.S. 1821); see Sinclair 
v. United States, 279 U. S. 263, 296 (1929); cf. Ex parte Hague, 144 Atl. 546 
(N. J. 1929); see Potts, Power of Legislative Bodies to Punish for Contempt 
(1926) 74 U. or Pa. L. Rev. 691, 815. As an alternative, definite punishment 
for the contumacy may be inflicted by the federal courts. 11 Strat. 155-56 
(1857), 12 Stat. 333 (1862), 2 U.S. C. §§ 192-94 (1926); In re Chapman, 
166 U. S. 661 (1897); Sinclair v. United States, supra. In the instant case, 
the Senate took a more lenient, although more direct, course by calling the wit- 
ness for further examination before the entire house. If a witness disobeys a 
subpoena, the Senate may issue a warrant of attachment to secure his pres- 
ence. McGrain v. Daugherty, supra; Willet v. Wilckens, 1 Keyes 521 (N. Y. 
1864). It may also in its discretion dispense with the usual subpoena, as in 
the instant case, and order a body attachment in the nature of a bench 
warrant. Matter of Stewart, U. S. Daily, Feb. 24, 1928, at 3618 (D. C. 
Sup. Ct.); cf. 9 Stat. 73 (1846), 28 U.S. C. § 659 (1926); Mass. Gen. Laws 
(1921) c. 277, § 70; 5 CHAMBERLAYNE, MoperN Law or EvipENCE (1916) 
§ 3622. In such case, the court cannot consider the pertinency of any pre- 
vious questions, but must presume that the proceedings to follow will be regu- 
lar and the questions pertinent. See Smith v. Interstate Commerce Comm., 
245 U.S. 33, 46 (1917); People ex rel. McDonald v. Keeler, supra; Galloway, 
Investigative Function of Congress (1927) 21 Am. Pot. Sct. REv. 47, 54. 
Abuse of this procedural device may be checked by court action, requiring an 
immediate hearing for the witness. Cf. Ex parte Hague, supra, at 551; Wig- 
more, Legislative Power to Compel Testimonial Disclosures (1925) 19 Iuv. L. 
REV. 452. 


CrrMInAL LAw — DEFENSES — APPLICABILITY OF PRESUMPTION OF IN- 
CAPACITY TO ADULT WITH MENTAL AGE oF LESS THAN FouRTEEN. —D was 
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indicted for murder. He sought to introduce evidence that he had a mental 
age of thirteen years, contending that proof of this fact would raise a pre- 
sumption that he was incapable of forming a criminal intent. The trial court 
ruled that although the evidence was admissible as tending to show D’s inca- 
pacity in fact, it would not be received for the purpose of raising a presump- 
tion. D was convicted, and appealed. Held, that the evidence was properly 
excluded. Judgment affirmed. Commonwealth v. Trippi, 167 N. E. 354 
(Mass. 1929). 

The so-called presumption of incapacity of infants between the ages of 
seven and fourteen is more accurately stated as a presumption of capacity 
above the age of fourteen. See State v. Learnard, 41 Vt. 585, 589 (1869); 4 
Wicmore, EvipeNce (2d ed. 1923) § 2514. The courts have almost uni- 
formly refused to establish a similarly definite point at which the presumption 
of a feeble-minded adult’s capacity may be considered rebutted. Common- 
wealth v. Stewart, 255 Mass. 9, 151 N. E. 74 (1926); State v. Schilling, 95 
N. J. L. 145, 112 Atl. 400 (1920); Note (1926) 44 A.L. R. 585. But cf. State 
v. Richards, 39 Conn. 591 (1873). Yet the analogy is not without foundation. 
In many cases a feeble mind is simply one that failed to develop. Wutson, 
UNFINISHED MAN (1910) 230 et seg. And the mental age of the accused can 
be determined with reasonable accuracy by means of psychometric tests. 
WELLS, MENTAL TESTS IN CLINICAL PRACTICE (1927) 11. But emotional and 
environmental elements play a much greater part in the personality of an 
unsheltered person of physical maturity than in that of a child. See 
State v. Richards, supra, at 594; GLUECK, MENTAL DISORDER AND THE 
CRIMINAL Law (1925) 191. Intelligence is therefore a less reliable test 
of capacity in the case of the mental defective. Cf. WELLS, op. cit. supra, 
at 67. Since the rule as to infants is at best a rough generalization, its 
extension to cases where there would be even less foundation in fact would 
be inadvisable. But see GLUECK, op. cit. supra, at 119, 197; GODDARD, 
Tue CRIMINAL IMBECILE (1915) 97. Moreover, the rule itself is tending 
to become obsolete; modern criminal administration favors special courts 
and clinics for juvenile delinquents. Axssott, Extot et al., THE CHILD, THE 
CLINIC AND THE Court (1925) 103, 267. Justice for the mental defective 
can best be furthered along the same lines. Mass. Cum. Star. (1928) c. 123, 
§ 100(a); see Glueck, Psychiatric Examination of Persons Accused of Crime 
(1927) 36 YALE L. J. 632. 


CRIMINAL LAw —ForMER JEOPARDY — EFFECT OF SEALED VERDICT RE- 
CORDING JuRY’s DISAGREEMENT. — Defendant was tried for aggravated as- 
sault. By agreement of counsel for state and defendant, the jury was in- 
structed that in the event that they reached a verdict they might seal it, 
hand it to the deputy in whose charge they were, and disperse for the night. 
The jury sealed their finding and dispersed, but when read in open court the 
next day it was found to be a statement of disagreement. The court there- 
upon declared a mistrial. In subsequent proceedings under the same indict- 
ment, defendant filed a plea of former jeopardy. A question was certified to 
the supreme court to determine the sufficiency of the plea. Held, that the 
plea — sufficient. Question answered. Cliett v. State, 147 S. E. 35 (Ga. 
1929). 

Had the jury reported a verdict instead of a statement of disagreement the 
stipulation permitting them to disperse after sealing it would have been 
given effect, and the verdict would have been valid. Vaughan v. State, 9 Ga. 
App. 613, 71 S. E. 945 (1911); Stubbs v. United States, 1 F.(2d) 837 
(C. C. A. oth, 1924); Martin v. State, 109 Miss. 79, 67 So. 850 (1915); State 
v. Simon, 126 S. C. 437, 120 S. E. 230 (1923). But see (1895) 9 Harv. L. 
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Rev. 287; (1898) 12 id. 143; ibid. 345. But the stipulation obviously gave 
' the jury no authority to separate without finding a verdict. A plea of double 
jeopardy will not be sustained where the trial court in the sound exercise of its 
discretion has discharged the jury for disagreement. State v. King, 121 Kan. 
139, 245 Pac. 1018 (1926); (1900) 14 Harv. L. Rev. 151; cf. People v. 
Warden of City Prison, 202 N. Y. 138, 95 N. E. 729 (1911) (abuse of discre- 
tion). Since the jury in the instant case dispersed of its own motion the court 
had no opportunity to exercise its discretion. But the court also has power 
to declare a mistrial for misconduct of the jury, without making the defense 
of double jeopardy available to the defendant. People v. Diamond, 231 Mich. 
484, 204 N. W. 105 (1925); State v. Tyson, 138 N. C. 627, 50 S. E. 456 
(1905). Most courts treat the illegal separation of the jury like any other 
type of misconduct. State v. Van Ness, 82 N. J. L. 181, 83 Atl. 195 (1912), 
afd, 83 N. J. L. 801, 85 Atl. 1135 (1912); People v. Reagle, 60 Barb. 527 
(N. Y. 1871); Town of Cheraw v. McLeod, 103 S. C. 417, 88 S. E. 6 (1916). 
Contra: Hopkins v. State, 6 Ga. App. 403, 65 S. E. 57 (1909); Maden v. 
Emmons, 83 Ind. 331 (1882). Public policy does not demand that the pris- 
oner be given the benefit of a technical defense before the state has had a 
full opportunity to determine his guilt or innocence. Cf. State v. Van Ness, 
supra. 


DESCENT AND DISTRIBUTION — PERSONS ENTITLED — RIGHT oF BIGAMOUS 
HusBaNnpD TO INHERIT FROM First Wire. — H, husband of W, abandoned her 
and contracted a bigamous marriage with another. After the death of W, H 
asserted a claim, as the surviving husband of W, to a share in certain property. 
Oxia. Comp. Stat. (1921) $11301(2). Plaintiff claimed the entire estate, 
and brought this action to quiet title against the defendant, who was a grantee 
of H. From a judgment for the plaintiff, the defendant appealed. Held, that 
H was estopped, on the ground of public policy, to assert his rights as sur- 
= spouse. Judgment affirmed. Darrough v. Davis, 275 Pac. 309 (Okla. 
1929). 

The court reverses sub silentio the position taken in a former decision. 
Cox v. Cox, 95 Okla. 14, 217 Pac. 493 (1923); (1923) 8 Minn. L. Rev. 66; 
(1924) 33 YALE L. J. 878. But the doctrine of estoppel has no proper appli- 
cation in the absence of misrepresentation to the plaintiff, and of change of 
position by the plaintiff in reliance thereon. Nolen v. Doss, 133 Ala. 259, 31 
So. 969 (1902); Ewart, EstopPet (1900) 123, 131. With perhaps better 
justification, the result in the instant case might be reached by letting the 
husband inherit, subject, however, to a constructive trust in favor of the 
wife’s next of kin, a device similar to that utilized to prevent a murderer 
from enjoying the estate of his victim. Ellerson v. Westcott, 148 N. Y. 149, 
42 N. E. 540 (1896); cf. Riggs v. Palmer, 115 N. Y. 506, 22 N. E. 188 
(1889); Ames, Lectures oN Lecat History (1913) 312, 314. But the 
grounds for imposing a constructive trust here are not so clear as in the case 
of the murderer, for the husband does not come into the inheritance because 
of his bigamy. The guilty partner’s claim has sometimes been defeated by 
interpreting “ husband ” and “ wife ” in the statute of distribution as mean- 
ing only one who was in fact living with the deceased as husband or wife. 
Daniels v. Taylor, 145 Fed. 169 (C. C. A. 8th, 1906). Some statutes spe- 
cifically exclude one who has been guilty of desertion. Inp. ANN. Start. 
(Burns, 1926) §§ 3353-55; Pa. Stat. (West, 1920) §§ 8354-55. But in 
the absence of such provision, the orthodox rule gives the surviving spouse 
his statutory rights as distributee in spite of his abandonment and adultery. 
Nolen v. Doss, supra; Wooten v. Carmichael, 267 S. W. 344 (Tex. Civ. App. 


1924). 
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FEDERAL CouRTS — JURISDICTION: IN GENERAL— RIGHT TO WITHDRAW 
GENERAL APPEARANCE. — A bill was brought in the Delaware district court 
to enforce an alleged lien upon stock of the plaintiff, a Delaware corporation, 
held by defendants, residents of Alabama. Section 57 of the Judicial Code 
provides that suits “‘ to enforce any legal or equitable lien upon or claim to ” 
property may be brought in the district where such property is situated, and 
service made on defendants wherever found. 36 Stat. 1102 (1911), 28 
U.S. C. § 118 (1926). The defendants were served in Alabama. Motions to 
dismiss having been denied, both defendants filed answers, and defendant A 
a counterclaim arising from the transaction in question. The plaintiff was 
then granted leave, over defendants’ objections, to amend so as to make his 
bill one to rescind the contract under which the stock was issued and to re- 
cover certain money paid to defendants under its terms. The defendants 
moved for leave to withdraw their appearances. Held, that under the 
amended bill the defendants are entitled to be served personally within the 
district. Motion granted unless plaintiff amends so as to bring the complaint 
within § 57. Maya Corporation v. Smith, 32 F.(2d) 350 (D. Del. 1929). 

The amended bill did not fall within § 57 of the Judicial Code, since it did 
not seek to enforce a preéxisting lien, but a lien the existence of which was 

conditioned upon first securing equitable relief from a contract. Vidal v. 
South American Securities Co., 276 Fed. 855 (C. C. A. 2d, 1922); Dos, 
FEDERAL ProcepuRE (1928) 495; cf. Ladew v. Tennessee Copper Co., 218 
U. S. 357 (1910); Storm Waterproofing Co. v. Sonneborn, 28 F.(2d) 115 (D. 
Del. 1928). But cf. Doherty v. McDowell, 276 Fed. 728 (D. Me. 1921). 
Under Equity Rule 19 great freedom of amendment is allowed, but it has 
been held that an amendment, after a general appearance by defendant, 
changing plaintiff’s claim to one as to which defendant, by special appearance, 
could have successfully contested the court’s jurisdiction, is not permissible. 
Western Wheeled Scraper Co. v. Gahagan, 152 Fed. 648 (C. C. E. D. N. Y. 
1907). The court may in its discretion grant leave to withdraw a general 
appearance when fairness requires it. Crown Cotton Mills v. Turner, 82 Fed. 
337 (C. C. S. D. N. Y. 1897) (appearance filed before service of complaint 
indicating mistake in venue); Farmers’ Bank v. Stringer, 75 App. Div. 127, 
77 N. Y. Supp. 410 (1902), afd, 175 N. Y. 497, 67 N. E. 1082 (1903) (defect 
in service not immediately discernible); Indigo Co. v. Ogilvy, [1891] 2 Ch. 
31 (amendment presenting new cause of action). Having erroneously per- 
mitted plaintiff, by amending, to use § 57 as a subterfuge to induce defendants 
to appear generally in a district where they could not have been served per- 
sonally, the court acted correctly in permitting their withdrawal. Hagstoz v. 
Mutual Life Ins. Co., 179 Fed. 569 (C. C. E. D. Pa. 1910); cf. Crown Cotton 
Mills v. Turner, supra; Farmers’ Bank v. Stringer, supra. Defendant A’s 
counterclaim would have been waived unless included in his answer. Equity 
Rule 30, 198 Fed. xxvi (1912); Portland Wood Pipe Co. v. Slick Bros., 222 
Fed. 528 (D. Idaho 1915); see American Mills v. American Surety Co., 260 
U. S. 360, 364 (1922); Lane, Federal Equity Rules (1922) 35 Harv. L. Rev. 
276, 289. The counterclaim was therefore correctly held not to be a volun- 

tary submission to the court’s jurisdiction for all purposes. 


FeperRAL Emp.oyvers’ Acts——EFrFrect oF FRAUD IN GAINING 
EMPLOYMENT ON RIGHT TO RECOvER.— The plaintiff gained employment 
as a switchman on the defendant railway by procuring a friend to imperson- 
ate him at a physical examination. For an injury of which his physical con- 
dition was concededly not a cause, the plaintiff sued under the Federal Em- 
ployers’ Liability Act. 35 Stat. 65 (1908), 45 U. S. C. §§ 51-59 (1926). 
Judgment for the plaintiff was affirmed on appeal. 247 Ill. App. 600 (1928). 
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The Supreme Court granted a writ of certiorari to review the judgment. 
Held, that the plaintiff was not the defendant’s “ee ee within the meaning 
of the Act. Judgment reversed. Minneapolis, St. P. & S.S.M. Ry. v. Rock, 
279 U.S. 410 (1929). 

One who rides on a train on a ticket procured by fraud has been held to 
be entitled only to the care due a trespasser or mere licensee. Fitzmaurice v. 
New York, N. H. & H. R. R., 192 Mass. 159, 78 N. E. 418, 6 L. R. A. 
(N.S.) 1146 (1906). Relying on this analogy, a Virginia court decided that 
a minor who obtains employment by representing that he is of age does not 
acquire a servant’s rights. Norfolk & Western Ry. v. Bondurant’s Adm’r, 
107 Va. 515, 59 S. E. 1091, 15 L. R. A. (N.S) 443 (1907). Contra: Lupher 
v. Atchison, T. & S. F. Ry., 81 Kan. 585, 106 Pac. 284, 25 L. R. A. (N.s) 
707 (1910). Most courts, however, reason that fraud in getting a job makes 
the contract of employment only voidable and in the absence of causal rela- 
tion to the injury does not prevent recovery to which the employee is other- 
wise entitled. Payne v. Daugherty, 283 Fed. 353 (C. C. A. 8th, 1922) (under 
the statute here in question); Louisville & Nashville R. R. v. Lewis, 218 Ky. 
197, 291 S. W. 401 (1927). Contra: Stafford v. Baltimore & Ohio R. R., 
262 Fed. 807 (N. D. W. Va. 1919). In the instant case, the Court does not 
allude to these decisions, but rests its holding on the ground that, since the 
plaintiff’s conduct was in conflict with the carrier’s efforts to promote the 
safety of its employees and patrons and so also with an important purpose 
of the Federal Employers’ Liability Act, his recovery would be abhorrent to 
public policy. See St. Louis, 7. M. & S. Ry. v. Conley, 187 Fed. 949, 952 
(C. C. A. 8th, r911). The soundness of the decision seems open to question, 
for it would appear unlikely that the rule laid down will have any substantial 
effect either in discouraging such fraud in the future or in encouraging em- 
ployers to exercise greater care in selecting their servants. 


Income Tax — WHAT Is INCOME — VALUATION OF INVENTORY FOR Com- 
PUTATION OF INcomME. — A construction company kept an emergency stock of 
steel parts, which it had set up in 1916, and out of which it drew to supply its 
building contracts whenever ordered parts failed to arrive on time. It charged 
the parts supplied to the contracts at replacement prices and immediately re- 
placed them. In valuing its inventory for the computation of income tax, 
it entered the stock at a fixed quantity and at the 1916 value each year, alleg- 
ing that the stock was a part of its fixed equipment and that its use as 
explained produced no profit. It was found that an undeterminable portion 
of the stock on hand was steel from 1916. The Commissioner of Internal 
Revenue recomputed the value of the stock on the basis of the company’s 
most recent purchases, which were at more than the 1916 cost, and the Board 
of Tax Appeals sustained the Commissioner’s assessment. 11 B. T. A. 877 
(1928). The company petitioned for review. Held, that since the company 
was not a merchant or manufacturer, the stock should be treated as part of 
its fixed equipment, and need not be included in an inventory to ascertain 
income. Order reversed. Kansas City Structural Steel Co. v. Commissioner 
of Internal Revenue, 33 F.(2d) 53 (C. C. A. 8th, 1929), certiorari granted, 
U. S. Daily, Oct. 22, 1929, at 2020. 

There is obviously a realization of profit whenever goods are sold for more 
than their cost. The reinvestment of the proceeds in similar goods can 
scarcely alter that fact. The declaration of cash dividends exchangeable at 
option for stock presents an analogy; the dividends, though actually ex- 
changed, are treated as income, in contrast to stock dividends. T. B. R. 63, 1 
Cum. Bull. 24 (1919); O. D. 565, 3 Cum. Bull. 22 (1920); T. D. 3052, 3 Cum. 
Bull. 38 (1920); Davis v. Jackson, 152 Mass. 58, 25 N. E. 21 (1890). The 
court’s distinction as to the type of business can have no bearing on the ques- 
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tion whether a profit resulted. And whenever an inventory is needed to show 
the true income, the statute requires its use. REVENUE ACT OF 1918, § 203, 40 
Stat. 1060 (1919); 45 Stat. 799 (1928), 26 U. S. C. Supp. III § 2022(c) 
(1929). The effect of excluding this stock from inventory is equivalent to 
permitting the use of the minimum-inventory method of valuation, forbidden 
by the Treasury because it conceals annual profits. T. B. R. 65, 1 Cum. Bull. 
51 (1919); T. D. 3296, I-1 Cum. Bull. 40 (1922); U.S. Treas. Reg. 62, art. 
1582 (1922) (1921 Act); 1 MontGcomMeERY, 1927 INcomE Tax PRocEDURE 
(1927) 372, 373. But see Ballantine, /nventories, in Hatc et al., THE FEDERAL 
IncoME Tax (1921) 160,181. A reversal of the order was justified, however. 
The Commissioner followed Treasury practice in assuming, since goods of 
varying cost had been so mixed as to be unidentifiable, that those on hand 
were the latest bought. U.S. Treas. Reg. 45, art. 1582 (ed. 1920); I. T. 1560, 
II-1 Cum. Bull. 29 (1923); Kiern, FEDERAL INCOME TAXATION (1929) par. 
14:6(k). But where this assumption is contrary to proved fact, it should be 
abandoned, for in a rising market it will lead to overvaluation. Ozark Mills, 
Inc. v. Commissioner of Int. Rev., 6 B. T. A. 1179 (1927); cf. United 
States v. Kemp, 12 F.(2d) 7 (C. C. A. 5th, 1926); U. S. Treas. Reg. 
45, art. 1582 (ed. 1920). A tax on such a basis would be improper as a tax 
on fictitious income, as yet unrealized. Eisner v. Macomber, 252 U. S. 189 
(1920); Baldwin Locomotive Works v. McCoach, 215 Fed. 967 (E. D. Pa. 
1914); U. S. Treas. Reg. 45, art. 23 (ed. 1920); Hotmes, FEDERAL INCOME 
Tax (6th ed. 1925) § 261; KLEIN, op. cit. supra, par. 3:22; 1 MONTGOMERY, 
op. cit. supra, at 233. 


INHERITANCE TAXES — Property SuBJECT TO TAx — JwTER Vivos Trust 
TERMINATING AT DEATH OF SETTLOR AS TAXABLE TRANSFER. — S established 
a trust fund, the income of which was to be paid to C during the life of S. 
At the death of S the principal was to go to C absolutely, but if C predeceased 
S to revert to S free of the trust. S predeceased C, and the state seeks to 
tax the corpus as a transfer “ intended to take effect in possession or enjoy- 
ment at or after such death.” N. Y. Tax Law (1928) § 220(2). From an 
order exempting the estate from tax, the state tax commission appealed. 
Held, that the corpus is not taxable. Order affirmed. Matter of Schweinert, 
133 Misc. 762, 234 N. Y. Supp. 307 (1929). 

The mere existence of a possibility of reversion, whether expressly reserved 
or implied from the incompleteness of the limitations, does not render a 
transfer taxable. Matter of Kirby, 133 Misc. 152, 231 N. Y. Supp. 408 
(1928); Matter of Bowers, 195 App. Div. 548, 186 N. Y. Supp. 912 (1921), 
affd, 231 N. Y. 613, 132 N. E. g10 (1921); cf. Dexter v. Treasurer & Re- 
ceiver Gen., 243 Mass. 523, 137 N. E. 877 (1923). But the fact that the 
settlor’s death determined the time of distribution has been held to render 
the transfer of the corpus taxable where the remainderman was not the bene- 
ficiary of the income during the settlor’s life. Matter of Cruger, 54 App. Div. 
405, 66 N. Y. Supp. 636 (1900), afd, 166 N. Y. 602, 59 N. E. 1121 (1901); 
Note (1929) 38 YALE L. J. 657, 661. Even when, as here, the ultimate bene- 
ficiary received the income during the settlor’s life, the transfer has been taxed 
on the theory that he had not entered into “ possession and enjoyment ” until 
he received the corpus, at the death of the settlor. Matter of Dunlap, 205 
App. Div. 128, 199 N. Y. Supp. 147 (1923); Note (1927) 49 A. L. R. 864, 
889; State Street Trust Co. v. Treasurer & Receiver Gen., 209 Mass. 373, 95 
N. E. 851 (1911); Ross, INHERITANCE TAXATION (1912) § 126. But since 
the settlor has relinquished all control of the fund, the principal case seems to 
reach a preferable result. Cf. Reinecke v. Northern Trust Co., 278 U.S. 339 
(1929); (1929) 42 Harv. L. Rev. 833; Note (1926) 35 YALE L. J. 601. The 
beneficiary has entered into the enjoyment of the fund by receiving its prod- 
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uct, the income, and is merely freed of the trust by the settlor’s death. Estate 
of Winters, N. Y. L. J., May 23, 1924, at 762; see Matter of Kirby, supra, 
at 155, 231 N. Y. Supp. at 413; Note (1922) 31 YALE L. J. 671. 


LIBEL AND SLANDER — PRIVILEGE: QUALIFIED — LIABILITY OF TELEGRAPH 
CoMPANY FOR TRANSMISSION OF LIBELLOUS MESSAGE. — D delivered a mes- 
sage to the defendant telegraph company to be transmitted to P. The mes- 
sage on its face was clearly libellous. P sued the sender and the telegraph 
company jointly for libel. From an order sustaining the demurrer of the 
telegraph company, P appealed. Held, that the transmission of a libellous 
message between the operators of a telegraph company is a privileged com- 
munication. Order affirmed. Flynn v. Reinke, 225 N. W. 742 (Wis. 1929). 

It has several times been held that a telegraph company is not liable for 
the transmission of a libellous message which is ambiguous. Nye v. 
Western Union Tel. Co., 104 Fed. 628 (C. C. D. Minn. 1900); Stockman 
v. Western Union Tel. Co., 10 Kan. App. 580, 63 Pac. 658 (1900); Grisham v. 
Western Union Tel. Co., 238 Mo. 480, 142 S. W. 271 (1911). In the principal 
case, the court drew an analogy from cases which hold that one who dictates a 
defamatory letter to a stenographer in the course of business does not publish 
a libel. Owen v. Ogilvie Pub. Co., 32 App. Div. 465, 53 N. Y. Supp. 1033 
(1898); (1899) 12 Harv. L. REv. 355; Chalkley v. Atlantic Coast Line Ry., 
143 S. E. 631 (Va. 1928); Edmondson v. Birch & Co., [1907] 1 K. B. 
371; see Opcers, L1BEL AND SLANDER (5th ed. 1911) 302. But cf. Pullman v. 
Hill, [1891] 1 Q. B. 524. It would seem that these cases afford a basis for 
holding that the communication between operator and operator is not a 
publication. But a more realistic view would say that this is to confuse no 
publication with privileged publication. Gambrill v. Schooley, 93 Md. 48, 
48 Atl. 730 (1901); see Young B. Smith, Liability of a Telegraph Company 
for Transmitting a Defamatory Message (1920) 20 Cot. L. REV. 30, 35. It is 
possible, perhaps, to raise a privilege in this case on the statutory duty of an 
operator to transmit all messages without preference. Wus. Stat. (1927) 
§ 348.36; cf. Commonwealth v. Western Union Tel. Co., 112 Ky. 355, 67 
S. W. 59 (1901); Harrison v. Bush, 5 E. & B. 344 (1855). But whether there 
is a duty to transmit a message libellous on its face may well be doubted. See 
Nye v. Western Union Tel. Co., supra, at 630; Western Union Tel. Co. v. 
Cashman, 149 Fed. 367, 371 (C. C. A. 5th, 1906); Wyman, Pustic SERVICE 
CorporaTIons (1911) § 605. For this reason it seems best to rest the privi- 
lege in the instant case on the interest of the public in an efficient telegraph 
service; to hold otherwise would force the company’s agents to be learned in 
the law of defamation, with a possibility of liability for refusing to accept 
messages. And the injury to P is slight indeed, since telegraph operators are 
subject to penalties for disclosing the contents of a telegram. Wzus. Stat. 


(1927) § 348.36. 


Lrurration oF Actions —AccruAL oF ACTION—COMMENCEMENT OF 
STATUTORY PERIOD UNDER WORKMEN’S COMPENSATION Act. — Plaintiff, in 
the course of employment, was accidentally struck across the face. Some 
time thereafter, his eye troubling him, he sought medical treatment and, . 
more than a year later, was informed that blindness in the eye was inevitable. 
He promptly instituted a claim for permanent partial disability, but the indus- 
trial board held it barred by the limitations clause requiring that claims be 
filed within one year after the injury. WasH. Comp. Stat. (Supp. 1927) 
§ 7686(d). From a judgment affirming the ruling of the board, the plaintiff 
appealed. Held, that the statutory period commenced to run only when the 
plaintiff learned that blindness was certain. Judgment reversed. Fee v. 
Department of Labor and Industries, 275 Pac. 741 (Wash. 1929). 
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Since ordinary tort liability is founded on the defendant’s wrongful conduct, 
the period of limitations begins to run at the time of his act, even though 
the extent of the plaintiff’s injury is not yet apparent. Ogg v. Robb, 181 
Iowa 145, 162 N. W. 217 (1917); Cappuci v. Barone, 165 N. E. 653 (Mass. 
1929); 2 Woop, Limitations (4th ed. 1916) 839-41; 2 GREENLEAF, EvI- 
DENCE (16th ed. 1899) § 433. But Workmen’s Compensation Acts are 
framed on the theory that loss occasioned by injuries to workmen should be 
debited to the account of industry. 1 Boyp, COMPENSATION FoR INJURIES TO 
WorKMEN (1913) § 4; 1 HOoNNOLD, WORKMEN’s COMPENSATION (1917) § 2. 
Claims thereunder are based solely on damage suffered, and the limitations 
period on such claims has been properly held to run not from the date of the 
accident, but from the actual appearance of injury. Stolp v. Department of 
Labor and Industries, 138 Wash. 685, 245 Pac. 20 (1926); McGuire v. 
Phelan-Shirley Co., 111 Neb. 609, 197 N. W. 615 (1924); cf. Notes L. R. A. 
1916A, 89; id. 1917D, 141. In the instant case, the policy against stale 
claims would be better subserved by requiring the claim to be filed at the 
first manifestation of compensable injury rather than when the loss of sight 
became certain. The statute provides for readjustment of compensation in 
case of a subsequent aggravation of the injury. WasH. Comp. Stat. (Supp. 
1927) §7679(h); cf. N. Y. WorKMEN’s CoMPENSATION Law (1929) § 22. 
But the court’s position safeguards the workman who prefers not to complain 
of a minor injury lest he discredit himself with his employer. Cf. Mills v. 
Dinnington Main Coal Co., 10 Butterw. W. C. C. 153, 157 (1916). 


NEGLIGENCE — Duty or CARE—GraTuITous BaiLor’s Duty To IN- 
spect. —A firm of stevedores was bringing a ship’s cargo in slings from the 
hold to the deck, whence a porterage concern took it to the dock by means of 
a crane. To expedite this work, the stevedores gratuitously permitted the 
porters to use the slings already attached to each load. The stevedores em- 
ployed a man to inspect each sling before it left the hold. Due to a defect 
which the stevedores’ inspector had negligently failed to detect, one of the 
slings broke, killing a porter. His dependents sued the stevedore company. 
From an interlocutor assoilzieing the defender, the pursuers appealed. Held, 
that the stevedores owed the porters a duty to see that the slings were in a 
safe condition. Interlocutor reversed. Chapman or Oliver v. Saddler & Co., 
[1929] A. C. 584. 

The decision does not purport to overthrow the long-established rule that 
a gratuitous bailor owes no duty to his bailee except to tell him of known de- 
fects. Gagnon v. Dana, 69 N. H. 264, 39 Atl. 982 (1897); MacCarthy v. 
Young, 6 H. & N. 329 (1861); Caledonian Ry. v. Mulholland, [1898] A. C. 
216; Story, BAILMENTS (goth ed. 1878) § 275; 2 BEvEN, NEGLIGENCE (4th 
ed. 1928) 949; (1899) 12 Harv. L. Rev. 571; (1920) 19 Micu. L. Rev. 
93. The exceptional danger if care were not taken was suggested by one of 
the Law Lords as ground for a distinction. Extreme danger has been made 
the basis of a duty to inspect in other situations. MacPherson v. Buick 
Motor Co., 217 N. Y. 382, 111 N. E. 1050 (1916); Barrett v. Lake Ontario 
Beach Imp. Co., 174 N. Y. 310, 66 N. E. 968 (1903). But courts have refused 
to recognize such a duty in respect to articles hardly less dangerous than those 
here involved. MacCarthy v. Young, supra (scaffold); Coughlin v. Gil- 
lison, [1899] 1 Q. B. 145 (donkey-engine) ; Johnson v. Bullard Co., 95 Conn. 
251, 111 Atl. 70 (1920) (motor truck). Nor is the degree of risk, ordinarily 
the test of negligence, a satisfactory guide to the existence of a duty. Green, 
The Duty Problem in Negligence Cases (1928) 28 Cov. L. REv. 1014, 1028 
et seg. A duty to take affirmative precautions is usually imposed only as the 
price of some benefit. BoHLEN, STUDIES IN THE LAw oF Torts (1926) 45, 
62. But the defenders’ interest in expediting the work, which would be delayed 
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if the porters had to inspect the slings or attach new ones, appears sufficient 
to remove the instant case from the category of purely gratuitous bailments. 
Cf. Elliott v. Hall, 15 Q. B. D. 315 (1885); BoHLEN, op. cit. supra, at 75, 
85. And even if they were under no duty in the beginning, the stevedores, 
so long as they continued to lead the porters to rely on their inspection of the 
slings, were bound to perform that inspection carefully. Cf. Montgomery v. 
Missouri Pac. Ry., 181 Mo. 477, 79 S. W. 930 (1904); Burns v. North 
Chicago Rolling Mill Co., 65 Wis. 312, 27 N. W. 43 (1886); see Dundon v. 
New York, N.H. & H. R. R., 67 Conn. 266, 271, 34 Atl. 1041, 1042 (1896); 
Loader v. London & India Docks Joint Committee, 8 T. L. R. 5, 6 (1891). 
Under any theory, however, the instant case represents a distinct limitation 
upon the principles of Caledonian Ry. v. Mulholland. Ubi supra. 


RECEIVERS — PriorITIESs— CLAIMS OF UNITED STATES ARISING UNDER 
TRANSPORTATION Act.—JIn receivership proceedings brought against a rail- 
road, the United States presented claims for loans made to the railroad and 
other indebtedness incurred by it under the provisions of the Transportation 
Act. 41 Stat. 462, 464, 468 (1920), 49 U. S. C. §§ 73, 77 (1926). The 
United States claimed priority over all creditors by virtue of Rev. Star. 
§ 3466, which provides that “ whenever any person indebted to the United 
States is insolvent, . . . the debts due to the United States shall be first sat- 
isfied. .. .” 1 Stat. 515 (1797), 31 U. S. C. § 191 (1926). The only other 
claimants before the court were holders of mortgages made before the indebt- 
edness to the United States was incurred, and creditors whose claims arose 
as a current expense of ordinary operation within six months of insolvency. 
The court sustained the findings of the master against the preferential status 
of the government claims. The United States appealed. Held, that the claims 
were not entitled to priority. Decree affirmed. United States v. Guaranty 
Trust Co. of New York, 33 F.(2d) 533 (C. C. A. 8th, 1929), certiorari granted, 
U. S. Daily, Oct. 22, 1929, at 2020. 

By judicial construction of the Federal Control Act, claims due to the 
United States as operator of the railroads were denied priority. 40 Stat. 456 
(1918); Mellon v. Michigan Trust Co., 271 U.S. 236 (1925). This decision 
was based in part on an extension of the bankruptcy policy, which denied 
priority to claims of the United States other than for taxes. Guaranty Title 
& Trust Co. v. Title Guaranty & Surety Co., 224 U.S. 152 (1912); Davis v. 
Pringle, 268 U. S. 315 (1926); cf. (1926) 39 Harv. L. Rev. 767. But the 
bankruptcy rule has subsequently been changed. 44 Stat. 666 (1926), 11 
U. S. C. Supp. III § 104b(7) (1929); see McLaughlin, Amendment of the 
Bankruptcy Act (1927) 40 Harv. L. Rev. 341, 345; CoLiierR, BANKRUPTCY 
(Gilbert ed. 1927) 959. The other argument in the Mellon case based on 
“the spirit and broad purpose ” of the Federal Control Act, does not apply 
with equal force when the United States is no longer “ engaged in an indus- 
trial and commercial venture.” See Mellon v. Michigan Trust Co., supra, 
at 239; cf. Whan v. Green Star Steamship Corp., 22 F.(2d) 483 (C. C. A. 2d, 
1927). The instant case is an extreme example of the growing antipathy to 
federal priority. See (1926) 39 Harv. L. Rev. 767; cf. (1927) 40 Harv. L. 
REv. 322. Once denied, such priority is reéstablished by the courts reservedly, 
even under legislative enactment. See Jn re Gasteiger & Co., 25 F.(2d) 642, 
643 (C. C. A. 2d, 1928); cf. City of Chelsea v. Dolan, 24 F.(2d) 522 (C.C. A. 
tst, 1928), certiorari denied, 277 U. S. 606 (1928). The court in the instant 
case relied also on an independent argument based on the nature of the com- 
peting claims. Clearly the government claims were subordinate to the pre- 
existing mortgages. Brent v. Bank of Washington, to Pet. 596 (U. S. 1836). 
The mortgagee’s claims were equitably subordinate to those of the six-months 
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claimants. Fosdick v. Schall, 99 U.S. 235 (1878); Southern Ry. v. Carnegie 
Steel Co., 176 U. S. 257 (1900); cf. Gregg v. Metropolitan Trust Co., 197 
U. S. 183 (1905); see 8 FLETCHER, Cyc. Corp. (1927) §§ 5399-5403. But 
the United States was not equitably subordinate to the six-months claimants. 
See Fosdick v. Schall, supra, at 253; Blair, The Priority of the United States 
in Equity Receiverships (1925) 39 Harv. L. REv. 1, 31. The most logical 
solution of this dilemma would be, not to deny the United States priority, but 
to set aside a fund equal to the mortgage claim, paying first the six-months 
claimants and any balance to the mortgagees, and then to give the government 
priority over all claims remaining unsatisfied. Cf. Blair, supra, at 29, 33. 


SUBROGATION — EFFECT OF JUNIOR LIEN HELD By MorTGAGEE ON RIGHTS 
or ONE Payinc OrF MortcAce.—R borrowed money from the D bank, 
giving his note secured by a chattel mortgage. He later obtained other loans 
from the same bank, giving unsecured notes. R also owed money to P. The 
bank instituted suit on its unsecured claims, attaching property covered by 
the mortgage. R then gave P a bill of sale of the property in question under 
an agreement that P would manage and dispose of the property, applying the 
proceeds first to the claims of the bank, secured and unsecured, and then to 
R’s debt to P, the residue to be returned to R. The bank secured judgment 
in its first suit, and then commenced foreclosure proceedings on the mortgage. 
P thereupon paid the mortgage debt, and thereafter brought action against R 
and the bank, seeking subrogation to the rights of the bank under the mort- 
gage. From a judgment for the bank, P appealed. Held, that P was not 
entitled to subrogation until all the debts, including the unsecured notes, of 
R to the bank were paid. Judgment affirmed. Houghtelin v. Diehl, 277 Pac. 
699 (Idaho 1929). 

A stranger who, at the request of the mortgagor, pays off an encumbrance 
on property, with notice of the existence of junior liens, is not entitled to 
subrogation as against such lien-holders. Benenson v. Evans, 162 Ga. 578, 
134 S. E. 441 (1926); Rice v. Winters, 45 Neb. 517, 63 N. W. 830 (1895); 
Note (1921) 21 Cox. L. REv. 470, 472; cf. (1924) 38 Harv. L. Rev. 265. 
But by the terms of the agreement, P’s claims were to be satisfied out of the 
property. In paying the mortgage debt, he was therefore not a volunteer, 
but acting to protect his own interest in the property. Cf. Marks v. Baum 
Bldg. Co., 73 Okla. 264, 175 Pac. 818 (1918); SHELDON, SUBROGATION (1882) 
§ 240; 5 ’ PoMEROY, Equity JURISPRUDENCE (2d ed. 1919) §§ 2346, 2348. 
One paying off a prior mortgage under such circumstances is entitled to 
subrogation as against intermediate encumbrancers, even though he knew 
of their existence. Rouse v. Zimmerman, 55 N. D. 94, 212 N. W. 515 (1927); 
Marks v. Baum Bldg. Co., supra; 2 JoNES, MortcacEs (8th ed. 1928) § 1122; 
cf. Schell City Bank v. Reed, 54 Mo. App. 94 (1893). The mortgage debt 

must be paid in full to avoid prejudice to the rights of the mortgagee. 
Olsness v. Baird, 52 N. D. 1, 201 N. W. 993 (1924); National Surety Co. v. 
Salt Lake County, 5 F.(2d) 34 (C. C. A. 8th, 1925); SHELDON, SUBROGATION 
§ 127; 5 Pomeroy, op. cit. supra, § 2350; 2 JONES, loc. cit. supra. This re- 
quirement of full payment, however, seems hardly decisive in the principal 
case, where two distinct liens were involved. Cf. Schell City Bank v. Reed, 
supra (surety to second mortgage subrogated to rights under first and second 
mortgages without paying third mortgage held by same mortgagee). Had they 
been held by different parties, the court would obviously have been unable 
to go upon this ground. Subrogation of the claimant to the first mortgage in 
such case would leave the junior lienor with the same security which he had 
originally obtained. See Title Guarantee & Trust Co. v. Haven, 214 N. Y. 
468, 487, 108 N. E. 819, 825 (1915); Arlington State Bank v. Paulsen, 57 
Neb. 717, 748, 78 N. W. 303, 313 (1899). The present holding thus confers 
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upon the bank an unmerited gift by promoting its attachment lien to pri- 
ority. At the same time, P is denied the possibility of recouping an advance 
which he made to prevent the frustration of his agreement with R. 


Trusts — RIGHTS AND LIABILITIES OF THIRD PARTIES: OTHER THAN PurR- 
CHASERS — DAMAGES FOR DISOBEDIENCE OF TESTAMENTARY DIRECTION TO 
Emp oy. — The testator by will named an executor and designated the plain- 
tiff as attorney to settle his estate. Heirs and executor refused the plaintiff’s 
services, and settled the estate without his aid. The plaintiff thereupon 
brought suit for damages against the distributees. From a judgment for the 
plaintiff, the distributees appealed. Held, that the plaintiff is entitled to 
damages in the amount his services would have been worth had he been per- 
mitted to render them. Judgment affirmed. Rivet v. Battistella, 120 So. 
289 (La. 1929). 

Specific performance of a testamentary direction to employ an attorney is 
usually denied. Estate of Ogier, 101 Cal. 381, 35 Pac. goo (1894); Matter 
of Wallach, 164 App. Div. 600, 150 N. Y. Supp. 302 (1914), aff'd, 215 N. Y. 
622, 109 N. E. 1094 (1915); Foster v. Elsley, 19 Ch. D. 518 (1881); cf. 
Shaw v. Lawless, 5 Cl. & Fin. 129 (1838) (agent to collect rents). But 
cf. Hibbert v. Hibbert, 3 Mer. 681 (1808) (receiver); Williams v. Corbet, 
8 Sim. 349 (1837) (auditor). In view of the executor’s liability for mis- 
management occasioned by unsound legal advice, and of the particularly con- 
fidential relationship between attorney and client, courts properly feel that 
the executor’s choice of attorney should be left untrammeled. Young v. 
Alexander, 16 Lea 108 (Tenn. 1885); Scott, Testamentary Directions to 
Employ (1928) 41 Harv. L. Rev. 709, 719; Scott, Control of Property by the 
Dead (1917) 65 U. or Pa. L. REv. 527, 632, 651. The court in the principal 
case suggests that the executor might renounce if not satisfied with the at- 
torney designated. But the testator ought ordinarily to be regarded as 
attaching more importance to the executor’s identity than to the attorney’s. 
The executor therefore will not be removed for failure to employ the attorney, 
nor will he be restrained from hiring anyone else. Young v. Alexander, supra. 
Granting that direct relief by specific performance will not be given, the 
court should decline to bring pressure to accomplish a similar result by in- 
direction. Hughes v. Hiscox, 110 Misc. 141, 181 N. Y. Supp. 395 (1920); 
cf. s. ¢., 105 Misc. 521, 174 N. Y. Supp. 564 (1919). Under the rule of the 
instant case, the executor can disregard the testator’s wishes only at the cost to 
the estate of double attorney’s fees. And in the absence of clear evidence 
to the contrary, the testator’s primary object must be taken to be the benefit 
of the estate rather than of the attorney. Scott, supra, 41 Harv. L. REv. at 
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Der Trust IN SEINEM ENTWICKLUNGSGANG VoM FEOFFEE TO USES ZUR - 
AMERIKANISCHEN Trust CompANy. By Hermann M. Roth. Marburg: 
Elwert’sche Verlagsbuchhandlung. 1928. pp. 320. 


To German lawyers, Anglo-American trusteeship, and particularly its de- 
velopment in American trust companies, must seem quite as strange as any- 
thing in their juristic heaven and earth can seem to us. Some of them have 
in the past raised the question of its practical significance for us. In particu- 
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lar, Heymann in his books? and in his well-known article in Holtzendorff- 
Kohler ? has listed in rapid succession the practical Anwendungen of the trust 
idea from the evasion of the monastic oath of poverty in the Middle Ages 
down to its modern abuse for combinations in restraint of trade. 
In recent years several developments have tended to lift this curiosity out 
of the realm of the academic into that of practical affairs. What are these 
huge trust companies that seem to reach out from their skyscraper homes to 
represent American money power at every turn, as that power is being felt 
in reconstructed Europe? What is the idea of trusteeship that seems to 
serve as a model for the administration of international affairs in the plans in 
which American bankers and business men have taken an active part? What, 
in a word, are Anglo-American lawyers doing with the Germanic idea of the 
Treuhand? To these questions the book before us is devoted. To his equip- 
ment as a German Doctor Juris the author has added an American experience, 
during which he has been in close contact with American lawyers and has 
utilized the materials in the libraries of New York City to advantage. The 
bibliography at the end of his work includes not only law books and legal 
essays dealing with the law of trusts but notes of law school courses on the sub- 
ject and a remarkable collection of business literature describing the history 
and workings of the modern trust company. The diligence with which he has 
used this business material— much of it of an ephemeral nature, such as 
trust company advertisements, forms, charters, and essays in magazines that 
are little more than house organs — has been rewarded by the development of 
a very good picture of the law of trusts in action. This is the most valuable 
part of the work for the American lawyer, for though the substantive law is 
stated with painstaking correctness and the history follows the accepted au- 
thorities, the law is necessarily obscured in the translation of terms and the 
book lacks such apparatus as a table of cases, indexes, and even such annota- 
tions as have come to be a necessary part of the Anglo-American law book. 
The success with which the author has gone beyond the law books to busi- 
ness facts suggests the need of further study to penetrate beyond another type 
of bookishness if we would see what the trust means to business. Business 
theory, too, has its formal concepts, its phrases, its pretenses, its disguises, its 
delusions, its fictions. There is danger in taking these too literally. Thus, 
common business parlance calls many relations trusts that are not trusts, and 
it avoids the term in many cases where analysis might easily discover the 
thing. The present author follows this practice by discussing at length busi- 
ness trusts (Massachusetts trusts), investment trusts, trust receipts, the office 
of public trustee, charitable trusts, trust deeds, voting trusts, trust companies, 
and combinations in restraint of trade —all of which have in actual business 
strayed farther from the trust idea than the author seems to think.* On the 
other hand, he leaves untouched the question whether and to what extent we 
have unlabeled trustees in assignees for the benefit of creditors, certain re- 
ceivers, committees and depositaries in corporate reorganization, holders of 
management stock, stock brokers who take securities in their own name, other 


1 TRUSTEE UND TRUSTEE COMPANY IN DEUTSCHEN RECHTSVERKEHR (1911); 
GESCHAFTSANWALTE UND TREUHANDGESELLSCHAFTEN (1910). 
2 2 ENZYCLOPADIE DER RECHTSWISSENSCHAFT (7th ed. 1914) 308. 


8 Cf. Isaacs, Trusteeship in Modern Business (1929) 42 Harv. L. Rev. 1048, 
1051, 1061. 
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agents for undisclosed principals who do likewise, indorsees for collection, 
stakeholders, and certain administrative officers who are not called trustees but 
who may be for all that. Nor does he seem to realize that the same wilful- 
ness and ingenuity of Americans, “ wenn es sich um business handelt,” which 
he discerns in the past development of the trust in America‘ is at work today 
and likely to produce new applications of the trust idea as new conditions 
arise. In other words, the present picture is subject to more rapid change 
than the author’s rounded discussion would have us suppose. 

Perhaps he really underestimates the importance of inventiveness in the use 
of legal instrumentalities, and puts too much store by the instrumentalities 
themselves. Thus, in the conclusion of the whole matter he laments the fact 
that the idea of the trust was taken from Germany by the Anglo-Saxons and 
made to do far more for the Anglo-Saxon than it ever had accomplished for 
the German world. There may be a touch of bitterness in the suggestion. 
But if Mr. Roth’s brilliant study demonstrates one thing most clearly in the 
field of legal history, it is that ideas do not develop themselves, and that 
the art of using such a device as trusteeship is considerably more important in 
the long run than the first promulgation in a crude form of the idea behind it. 


NATHAN ISAAcs. 
Harvard Business School. 


Roman Law IN MeEpIEvAL Europe. By Paul Vinogradoff. Second edition 
by F. de Zulueta. New York: Oxford University Press. 1929. pp. 155. 


Medieval law was the proper and peculiar field of the late Corpus Professor 
of Jurisprudence at Oxford, and the little book of which this is the second 
edition is an example of his best qualities. The first edition appeared in 1909 
and although its merits were early recognized, reviewers quite generally 
ignored it, in spite of the fact that at the time there was no account of the 
subject in English that could be called even approximately accurate. 

The book is a highly successful synthesis of an important and neglected 
period in European legal history. That it has been neglected is no inconsider- 
able part of the mischief done to our historical sense by Renaissance fanati- 
cism. Nor did the nineteenth century, which did so much for the dark ages, 
bring much improvement. Lawyers were contemptuous of history and his- 
torians afraid of law so that medieval law did not fare quite so well as other 
branches of medieval learning in attracting the active interest of trained 
investigators. Historical manuals and encyclopedias were content with 
second-hand and usually incorrect references. This situation is notably better 
now, but students of the subject are still very few and it is fortunate that for 


the second edition so wholly competent a scholar as Professor de Zulueta was 


available. 

The five chapters were in the first edition as so many lectures. The first 
two describe the decay of the Roman law in Italy and its revival under the 
leadership of Bologna. Chapters III and V tell us how in Germany and 
France, Roman law first seeped in as the prerogative of a class and then to 
varying degrees and at different rates submerged the local customary law. 


4 P. 193. 
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The very special history of Roman law in England is the subject of Chapter 
IV and is merely sketched there. It is plain that on this theme a final state- 
ment must await the result of a far more searching and objective examina- 
tion than has yet been attempted. 

So tiny a volume will obviously not undertake to trace a development 
which took five centuries and spread over four large areas. Only a few 
selected and significant details are offered to us but the presentation is vivid 
and, within the limits consciously set, complete in outline. Gaps are de- 
liberately left, not only in regard to localities such as Spain, Switzerland, and 
Scandinavia, but also in subject matter. The Roman elements in European 
criminal law are scarcely mentioned and those in canon law not much more 
than mentioned. It is true that future investigators will have at their com- 
mand in these fields what Sir Paul did not have, to wit, the researches of 
such men as Hermann Kantorowicz, Paul Fournier, and R. Génestal. It is 
no criticism of this excellent little book that these gaps are present. It more 
than fulfills its announced purpose of clearing the path and indicating the 
problems, but if it did merely that it would be of high value. 

The problems are numerous and serious enough. A good deal remains to 
be done in the way of criticism of sources, and there is a most contentious 


dispute on the question which goes nearly to the root of the matter, that of 
continuity. 


Until the middle of the nineteenth century, it was generally believed that - 


Roman law had completely disappeared in Europe, until, in the early twelfth 
century, the fortunate discovery of the Pisa manuscript, now the sacrosanct 
Florentinus, caused a restoration which was to be ranked pnly with the later 
Renaissance. In Savigny’s great work on the history of Roman law in the 
Middle Ages, no such cataclysm is shown, but Savigny erected no elaborate 
hypothesis on the vestiges of Roman legal sources which he put together as 
fully as the then existing state of the materials permitted. Such an hypothe- 
sis, however, appears in the work of Stintzing, and especially in that of Fitting 
where it is brilliantly defended and apparently fully documented. By this 
hypothesis, Roman law had never ceased at any time to be systematically 
studied and scientifically developed. The series that began with Tiberius 
Coruncanius had an apostolic succession which culminated in any Privatdozent 
or Ordinarius at any University that had a chair of Roman Law. 

This was a novel and highly gratifying doctrine and was greeted with 
enthusiasm in Italy where scholars like Besta and Tamassia, to mention only 
two, had been doing first-rate work in the field. It must be confessed that 
the evidence for pre-Bolognese formal teaching in law was rather nebulous, 
and consisted chiefly in the assumption that somehow the Trivium found 
room for law as a branch of Dialectic or Rhetoric. The specific assertion 
that this was the case is fundamental for the theory and has been received 
into handbooks. It appears in Calisse’s history of Italian law,! and in Pro- 
fessor Hazeltine’s admirable account of medieval law in the fifth volume of 
the Cambridge Medieval History.2, That it is derived from anything more 
concrete than the needs for the hypothesis is not apparent. 


1 Translated by Layton B. Register in the General Survey of Continental Law 
published by the Association of American Law Schools. Catisse, A History OF 
Law (1928). 

2 (1926). 
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The Fitting doctrine may be said still to hold the field. Max Conrat 
(Cohn), that extraordinary scholar who, we are told, on one and the same 
day changed his name, his nationality and his religion, in a series of studies of 
exhaustive thoroughness and almost inconceivable aridity, gathered formi- 
dable reasons for rejecting the hypothesis of continuity, while, in a fashion as 
different as can well be imagined, Jacques Flach riddled the imaginative con- 
structions which Fitting had so profusely erected. None the less, the author- 
ity of the latter remained unshaken and Conrat, when read at all, was abus- 
ively set aside. In France, to be sure, critics felt that the difference between 
Flach and Fitting was rather one of emphasis than of substance, but the issue 
was more sharply drawn elsewhere. Brissaud in France was decided in his 
acceptance of Conrat’s conservative attitude, as was Patetta in Italy. In 
Germany, Eduard Seckel took the same position and on the main issue Con- 
rat is unequivocally supported by Kantorowicz, who seems to be the only 
German representative left of what was once a gallant company of 
medievalists. 

In this controversy, Vinogradoff took no part nor did he formally declare 
his adhesion to either side. But it is possible to gather that if he had done so, 
he would have sided with Conrat and Flach. It seems clear enough that in 
his opinion, the use of Roman law in the ages between Gregory and Irnerius 
was casual and exceptional and that it was rather the Breviary or the Epitome 
of Julian which would be consulted by an occasional interested official, than 
the compilation of Justinian proper. Perhaps, in the unpublished medieval 
volume of his Historical Jurisprudence, he directly addressed himself to the 
question. 

This book professes merely to point the way. The bibliographies have 
been skilfully amended and amplified by Professor de Zulueta. English 
readers who wish to venture into this field, cannot any longer complain that 
signposts are wanting. And for a full examination of the many subtle and 
fascinating problems involved, we may legitimately look to Mr. de Zulueta 
himself whose recent edition of Vacarius’ Liber Pauperum® in the Selden 
Society publications, is an outstanding and monumental achievement. 


Max Rapin. 


University of California School of Jurisprudence. 


THE DEVELOPMENT OF EvuROPEAN Law. By Munroe Smith. New York: 
Columbia University Press. 1929. pp. xxvi, 316. $3.75. 


This book by the late excellent jurist and historian of Columbia University 
is a very successful attempt to lay down the main lines of the historic process | 
of development of European law from the fall of the Roman Empire until 
the perfection of the so-called reception of Roman law throughout Central, 
Western, and Southern Europe. This process extended to all European na- 
tions except England on one side, Russia, Scandinavia, and the nations of the 
Balkan peninsula on the other. English law is therefore not dealt with at all 


3 Tue Liper Pauperum oF Vacartus (Selden Soc. 1927). 
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here, save for a treatment of Anglo-Saxon law as a part of the early Germanic 
laws which are exposed by the author in a rather detailed way. 

In spite of the immense learning applied during the nineteenth century by 
the great scholars of the historic school in the universities of France, Belgium, 
Italy, and above all of Germany and Austria, the whole synthesis of the re- 
sults of this most important branch of modern legal science into a true his- 
tory of European law has not taken place. In this respect the realization of 
the unity of the Continent has made as little progress as its close political or 
economic union. Until the present day Europe has remained an agglomera- 
tion of independent nations building their future like their past on their 
national history, on their economic, racial, and legal independence and indi- 
viduality. Just as the constant broadening of international relations has not 
hitherto effected anything approaching an economic and political union of 
Europe, so the continuous mutual approach of the different national schools 
of law has so far failed to transform the independent scholarly research by 
students and universities of the different nations into a steady exposition of 
law as a product of the Continent taken as a whole. Therefore this attempt 
of Professor Munroe Smith is indeed an almost isolated case. What appears 
as a matter of course to an American scholar with such mastery of the subject 
as Mr. Smith possessed, still appears rather strange to a French, German, or 
Italian jurist, who has been taught by his intellectual ancestors to study law 
as an integral part of the specific development of the civilization, culture, and 
thinking of his own nation. Yet, there is no doubt that the “ Continental ” 
viewpoint in studying law and legal history has also been very much strength- 
ened in Europe during the last fifty years. In particular, the increasing extent 
to which uniformity has been impressed, as it were, upon the economic and 
social life of Europe by that strong force of our time, the evolution of modern 
technique in production, locomotion, and all forms of international inter- 
course, has also made visibly more uniform the general and special ideas dom- 
inating the life of modern society. In consequence, legislative and judicial 
rules of all nations have been brought nearer to each other than in any former 
age. The special laws, for example, that deal with negotiable instruments, 
patents, bills of exchange, and the like, have almost been transformed already 
into a body of law accepted by all nations. Thus not long before the outbreak 
of the World War an international conference was planned to deliberate on a 
draft of a true universal law (Weltrecht) regulating bills of exchange. It is 
indeed no longer possible to state a specific “ national interest ” which ought 
to be expressed by nationally different forms and principles ruling matters, 
like those mentioned here, connected with the modern international finance 
and credit system. 

The history of European law shows that the common origin of all the 
nations formed by the amalgamation of the remains of Roman civilization 
with Germanic tribes has effected a community of legal ideas and forms be- 
tween all these nations. Italians, Frenchmen, Spaniards, Germans — all start 
with their tribal laws, whose primeval essence was influenced more and more 
strongly by the continuing practice of the Roman law which they found in 
actual validity in their new homes. These leges barbarorum are the funda- 
mentals out of which the specific national laws of the Franks, the Lombards, 
and the Germans east of the Rhine and south of the Danube have arisen. 
Thus from the start many of the characteristic concepts of law and legal pro- 
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cedure are “European.” The decisive features of the later stage of the 
growth of law on the European Continent are these: First, the upper classes 
of all European territories were united by the development of a feudal law 
ruling the relations between the landowners and the supreme authority of the 
nation according to the same legal principles and ideas; secondly, all these 
different national laws came under the same dominating intellectual influence, 
the spell of the renewed study and authority of Roman law. The reception 
of Roman law as studied and interpreted in the law schools of Italy and 
later in the universities of Paris, Vienna, Prague, and Heidelberg, among 
others, is partly accompanied and partly followed by a continuous process of 
adoption of the Roman law by the territorial rulers of almost all nations in 
Central and Western Europe, particularly in the imperial courts of law. This 
process can also be viewed as a superseding, in the counties and other local 
divisions, of the old popular courts, founded on Germanic law and national 
organization, by the progressive concentration of judicial authority in the 
hands of the dynasts, who confided this function to the rising class of pro- 
fessional judges, that is, lawyers educated in the law faculties of Europe in 
“ both laws,” the Roman and the canon law. This great change in the judi- 
ciary and in the entire system both of substantive law and procedure has been 
ably described by Professor Smith in his third book. Though dealing, of 
course, only with the main lines of so multifarious and complex an historic 
process, he traces in clear exposition the formation in Western, Southern, and 
Central Europe of a kind of common civil law based on Roman law: 


“ Now there was no common German law, and the local usages which supplied 
the place of a common law were for the most part uncertain, as is the nature of 
local usages. The German law therefore was inadequate, and the particularism into 
which Germany had fallen rendered the reform of the German law impossible. 
The Roman law, on the contrary, met these demands. The Roman law, according 
to the idea of the time, was the common law, if not of all Christendom — and 
many went so far as to assert this— at least of all who lived under the Roman 
Empire of the German Nation. It was at least a common law for Germany, Hol- 
land, and Italy.” 1 


In the present stage of our civilization we see the world divided into two 
great systems of law as the product of history since the eclipse of Greek and 
Roman civilization. One is the system which has grown out of the amalgama- 
tion of the fundamental legal concepts of the Germanic race with the elaborate 
principles and rules laid down in the great monument of Roman law, the 
Justinian Code. The great Continental codifications of law during the eight- 
eenth and nineteenth centuries embody the final result of this process of re- 
ception of Roman law into the theoretical and literary activity of the faculties 
of law during almost five centuries, united with the actual judicial work of 
learned judges and of the statesmen and jurists who drafted those codes. The 
second great system of European law is the English common law which by its 
vigorous offshoots, above all the American common law and that of the . 
dominions of the British Empire, has conquered an immensely vaster field of 
authority on the whole globe than had been afforded by the small insular 
realm where it had grown. English common law is law laid down by the 
decisions of English judges through many centuries, not quite untouched by 
canon and Roman law but in its essential nature a product of the fundamental 


1 P, 283. 
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Germanic attitude toward the problems of national life and its maintenance 
and promotion by rules of law. Nothing can better aid the intellectual power 
and the professional interest of any law student trained in one of these two 
great. systems than to acquire at least some knowledge of the history and of 
the main principles of the other. For any endeavor of that kind, Munroe 
Smith’s little book offers to an American or English student of law a most 
trustworthy and truly scholarly guide. 
JosePpH REDLICH. 
Harvard Law School. 


INHERITANCE AND OTHER LIKE TAXES. By Albert Handy. New York: 
Prentice-Hall, Inc. 1929. pp. xxxviii, 492. $5.00. 


Upon reading the title and seeing the small size of this book, the reviewer 
felt marked skepticism as to its practical utility. Perusal, however, has 
awakened lively interest in the attempt to furnish a terse yet broad discussion 
of death taxes. 

The interest, to be sure, is not always that of approval or satisfaction. 
There is a table of cases indicating the citations of some eleven hundred 
authorities, but the system of reference is badly conceived and hard to use.* 
It cannot too often be said that a really good case table is the best possible 
index for a legal textbook. Of course the volume is illustrative rather than 
exhaustive. Still, the author sometimes misses brilliant illustrations. The 
paragraphs defining transfers by will or intestacy and distinguishing other 
superficially similar transfers,? for instance, would surely have gained by 
reference to First National Bank of Boston v. Commissioner.2 Matter of 
Cummings,* with the significant suggestion of its lower court opinion, is not 
cited. Colorado v. Harbeck ® lacks its later federal running mate,® perhaps 
because the latter was born too recently. 

There is not a little loose or bad phrasing, notably in the chapter for those 
unacquainted with the subject.?7 The definition at least twice offered for a 
vested remainder § suffers in comparison with the standard staccato formula.® 
There is talk about the “mere physical situs of intangible personal prop- 
erty.” 1° “ Residence ” and “ domicile ” might be better dealt with in point 


1 References are to chapters, with footnotes in numerical sequence for each chap- 
ter. Thus: xxii, 3. Chapter numbers are not carried at the top of each page. So to 
trace a case one must flutter many leaves or have constant recourse to the table 
of contents. 

2 § 97 et seq. 

8 258 Mass. 253, 154 N. E. 844 (1927) (refund of federal estate tax by virtue 
of law passed after the death). 

* 63 Misc. 621, 118 N. Y. Supp. 684 (1909), rev’d, 142 App. Div. 377, 127 N. Y. 
Supp. 109 (1911). 

5 232 N. Y. 71, 133 N. E. 357 (1921), cited at p. 400, n.37. 

6 Moore v. Mitchell, 30 F.(2d) 600 (C. C. A. 2d, 1929). 

7 Chapter 1. P. 6: powers may be exercised otherwise than by will or deed; the 
author talks about remainders and forgets reversions, which may occur in gifts 
claimed to take effect in possession or enjoyment at or after death. P. 7: the 
definition of estate tax clashes with the common exemption for charitable gifts. 
z: 8: some of the statements seem too broad. P. 15: certainly obscure to the 
novice. 

8 Pp. 6, 256; cf. p. vi. 

® Gray, Rue Acarnst Perpeturties (3d ed. 1915) § ror. 10 § 185. 
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of definition.‘ One aspect of the Frick case 1? seems put too hopefully; 1% 
the author is a great deal more confident of Schlesinger v. Wisconsin 14 than 
most others are; the significance of Holmes’ dissent in Chanler v. Kelsey 15 
seems utterly misconceived.?® 

These criticisms, although more might be added, are too pinprick-like 
to touch the main virtue of the volume. Manifestly, this is far from a great 
law book. Yet here is a readable text which does not bog down and wallow. 
It marches. It may skim the surface. It may excite disagreement. It may 
need many grains of salt. But it peppers the mind with a swift shower of 
ideas. To shift metaphor, it furnishes some good scenery and footing for an 
intellectual canter. 

J. M. Macurre. 
Harvard Law School. 


ASSESSMENT AND RATING, BEING THE LAW oF MUNICIPAL TAXATION IN 
Canapa. By H. E. Manning. Toronto: Canada Law Book Co., Ltd. 
1928. pp. xlv, 607. $12.00. 


This book is not a mere annotated statute; it is a well conceived and sys- 
tematically executed work on the construction of taxing acts. The first chap- 
ter is devoted to an interesting but not particularly helpful historical summary 
of municipal and local taxation with special reference to what is now the 
province of Ontario. But Chapter. Two, on the construction of taxing statutes, 
is a model of clear, cogent writing, and constitutes a decidedly valuable con- 
tribution to the literature of the subject. It is worthy of being read carefully 
by anyone who is interested in increasing or consolidating this portion of his 
store of genuine legal knowledge. The remainder of the book is devoted to an 
analytical presentation of the basic conceptions and statutory provisions of 
the municipal taxing laws of the common law provinces of Canada. The au- 
thor’s exposition is manifestly the result of a consistent application of the 
method which he sets out in his Preface as follows: “In a few words the steps 
by which any opinion on a question of taxation (or for that matter on any 
question involving the construction of statutes) should be arrived at seem 
to be these: first, to prepare an exact statement of all the material facts, and 
especially to secure copies of the material documents; second, to consider 
carefully, and with a single eye to the language of the statute itself and amend- 
ments, if any, what the result should be; third, to ascertain whether the con- 
clusion arrived at is in harmony with the decided cases, and if not, why; 
fourth, to consider whether by virtue of some change in other parts of the 
statute the former case law is still applicable; fifth, to consider whether there 
is any legislation on kindred subjects by virtue of which the conclusions arrived 
at must be modified; sixth and finally, to consider whether by reason of special 
legislation dealing with the particular matter in question a different result | 
follows.” + He has discussed all of the reported cases relevant to his subject 


11 § 430. 

12 Frick v. Pennsylvania, 268 U.S. 473 (1925). 

13 12, n. 

14 270 U.S. 230 (1926); discussed in § 141. 

15 205 U. S. 466 (1907). 

16 §§177, 178. The opinion is quoted in mangled form, 1 Pp. iv-v, 
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decided by the courts of the common law provinces, whether obsolete or still 
effective, because, as he points out, “tax problems are fundamentally prob- 
lems of construction.” 2 He has also, as occasion demanded, found assistance 
in American judicial learning. 

The rapid growth of Canadian case law on the subject of municipal taxation 
is readily apparent on a comparison of this book with Weir’s Canadian Law 
of Assessment which was published in 1905. Many of these new cases are 
the result of the continuous amendatory activity of legislatures, others of the 
increased variety of taxable property created by industrial progress and 
the growth of urban centers of population. Thus, the author, who has mas- 
tered this branch of the law, does not pretend to offer “a series of final 
answers to all the questions that may be expected to arise in the daily practice 
of law.”* He does, however, succeed in providing a most useful guide to 
their solution. 

In examining the details of the construction of this book the reviewer was 
particularly impressed by the excellent table of cases which includes citations 
as well as names. This, together with a comparative table of provincial tax- 
ing statutes and an adequate index, adds considerably to the usefulness and 
convenience of the book. 

In this book the author displays sound learning, accuracy, and scientific 
power and exercises an amount of critical analysis unfortunately lacking in 
much that passes for legal writing. This treatise should take a place in the 
library of Canadian lawyers comparable to that occupied by Cooley’s Taxa- 
tion * in the textbook equipment of the legal profession of the United States. 


Horace E. Reap. 
Dalhousie Law School, Canada. 


PRINCIPLES OF JUDICIAL ADMINISTRATION. By William F. Willoughby. 
Washington: The Brookings Institution. 1929. pp. xxii, 662. $5.00. 


This is one of a series of treatises sponsored by the Institute for Government 
Research, of which Dr. Willoughby is the Director, on the Principles of Admin- 
istration. It contains a description of American legal institutions and prac- 
tices, together with a good deal of critical comment upon the administration of 
justice, and numerous proposals for its improvement, and is designed for stu- 
dents of political science as well as for lawyers interested in legal reform. 
There has been no attempt to present fresh information obtained from inde- 
pendent investigations by the staff of the Institute for Government Research. 
The materials which have gone into this volume have been derived from the 
available printed books and legal periodicals. There are extensive quotations 
from leading writers on the topics which the volume covers, and its author 
claims no other merit than to have put together a well-proportioned and re- 
liable description of the system of judicial administration, as seen by the most 
authoritative observers, and to have summarized what seem to him the most 
promising suggestions of the judicial reformers. 

The book will be very useful to students of political science. It covers the 


2 P. v. 3 Ibid. 4 (4th ed. 1924). 
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whole range of topics in which such students may be interested and deals with 
them dispassionately and systematically. The topics are arranged under the 
heads of “ Prevention” (which means prevention of litigation), “ Enforce- 
ment,” “ Judicial Organization,” ‘“ Judicial Personnel,” “ Procedure,” and 
“ Legal Aid.” Necessarily many topics are disposed of with great brevity. 
For instance, administrative adjudication is covered in a single chapter of 
twenty-two pages and the discussion of the use of military force in connection 
with the administration of justice is compressed to two pages. But the selec- 
tion of topics is comprehensive, and there are copious citations of books and 
articles for further study. 

The usefulness of the book to those interested primarily in legal reform de- 
pends upon the soundness of the author’s judgment in the selection of his 
authorities. In dealing with the reform of judicial organization, for example, 
and with the improvement of the personnel of the courts, he has relied heavily 
upon Mr. Herbert Harley, who contributes a foreword to the volume, and has 
generally followed the lead of Mr. Harley’s American Judicature Society. 
This will commend the work to those who accept the program of that society 
but will not greatly help those who are seeking new light on those topics. 
Lawyers who may look for an original contribution to the subject of judicial 
reform from the Institute of Government Research will be disappointed with 
this volume, but those who seek a foundation for appraising, let us say, the 
findings and recommendations of President Hoover’s Commission on Law En- 
forcement, when its report shall appear, will be grateful to Dr. Willoughby for 


this orderly and judicious survey. 
ARTHUR N. HoLcomse. 


Harvard University. 


Tue PEOPLE OF THE STATE OF NEW YorK AGAINST ROLAND BURNHAM 
Mo.tnevux. Edited by Samuel Klaus; Consulting Editors, Underhill 
Moore and James N. Rosenberg. New York: Alfred A. Knopf. 1929. 
Pp. xX, 405. $5.00. 

Several reasons are suggested by the editors for the inclusion of this trial 
in the series of “ the most interesting cases of American history.”1 First is 
its dramatic value as “ the unsolved sensational poisoning mystery of thirty 
years ago”; * second, its recognition as “a leading case in the law of evi- 
dence at criminal trials,” asserting “a doctrine whose implications cut deep 
into the Anglo-American legal system ”;* third, its incentive to reflection on 
the necessity of a psychiatric approach to problems of criminal procedure. 
With some diffidence it is asserted that the finished product furnishes little, 
if any, trace of its promised justification. 

There is material in plenty for melodrama and mystery in the tale of poi- 
soned bromo-seltzer, sent through the mail at Christmas time to the uninter- 
esting Cornish, and innocently administered with fatal results to the still more 
drab Mrs. Adams. Mr. Klaus in his introduction, by a skillful intermingling 


1 AMERICAN TRIALS. This is the second volume of the series. Ex PARTE MILLI- 
GAN (1929) was the first. 

2 Ex parte MILLican, Foreword. 

8 P. 111. 


of fact, rumor, and newspaper story, arouses hope of an exciting trial, of a 
fierce forensic battle between astute and clever counsel before a determined 
and capable judge. He follows it, however, with a record so emasculated, so 
stripped of dramatic detail, as to be valuable chiefly as a soporific. 

The doctrines of evidence for which the Molineux case stands are fully 
set forth in the opinions in the Court of Appeals.* They were not then new; 
they are generally recognized in common law jurisdictions. One may quarrel 
with the manner in which the majority applied them to the facts of the par- 
ticular case; but a comparison of the record as printed with the statements in 
the opinions sheds no ray of light upon the question. The handwriting testi- 
mony was doubtless the most compelling evidence against the defendant, but 
the editor’s summary of it leaves it in such unsatisfactory form as to make 
a reasonable evaluation impossible. Certainly no layman can hope to do 
more than gather the most general impressions from it. If accurate and at- 
tractive material for the study of handwriting and its legal aspects is desired, 
a masterpiece is available in Mr. Albert S. Osborn’s Questioned Documents.5 
Whatever worth the original transcript possesses as a basis for a critique of 
our exclusionary rules of evidence has been lost in the process of condensing 
it for publication. Neither lawyer nor layman will find this volume profitable 
for such purpose. 

Its capacity to arouse thought on the relation of psychiatry to criminal law 
is no greater than that of many another criminal trial. True, the defendant 
ended his days in a hospital for the insane; true, a psychiatric examination 
and study of his case at the time might have resulted in most important 
revelations. But there is no dearth of material for psychiatric studies in 
current cases; and there is nothing in the Molineux record which intimates 
the existence of particularly helpful data for this purpose. 

If excursions are to be made beyond the record, a most intriguing subject 
for study, not mentioned by the editors, can be found in Mr. Klaus’ introduc- 
tion, namely, the pernicious interference by the public press with the orderly 
administration of criminal justice. Long before the court had opportunity 
to act, the accused man was tried in the newspapers. By many he was 
speedily convicted; by others triumphantly acquitted. Before his second 
trial, floods of unreliable stuff concerning expert handwriting testimony, 
written by ignorant or designing men, seem to have made a really fair trial 
practically impossible. 

Still, it is hardly worth the time and effort required to read some three 
hundred and fifty dull pages to discover that the forty interesting pages pre- 
ceding them contain some thought-provoking statements. Doubtless the 
original Molineux record tells an exciting story, exhibits the absurdities of 
many rules of evidence and procedure, and challenges our accepted criminol- 
ogy; but doubtless also this volume does none of these. 


E. M. Morcan. 
Harvard Law School. 


4 168 N. Y. 264, 61 N. E. 286 (1901). 
5 (2d ed. 1929). 
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Le Cope ve Droit INTERNATIONAL PRIVE ET LA SIXIEME CONFERENCE PANA- 
MERICAINE. By Antonio Sanchez de Bustamente y Sirven. Paris: Re- 
cueil Sirey. 1929. pp. 226. 30 francs. 


The president of the sixteenth Pan-American conference, who is also a 
member of the Permanent Court of International Justice, has written an au- 
thoritative guide to the proceedings of the conference and their significance. 
The greater part of the volume is concerned with an account of the action 
taken by the conference, and a lengthy appendix contains a word for word 
report of the deliberations and speeches. Two valuable chapters on the re- 
mote and immediate antecedents of the conference serve as an excellent 
introduction to this material. 


Common LEGAL Princrp.es. By Francis W. Marshall. Two volumes. New 
York: Funk & Wagnalls Co. 1929. pp. xxxvi, 762. $10.00. 


The prospectus of this book tells us that, although the author had the gen- 
eral public chiefly in mind, nevertheless his volume is “ invaluable in every 
law office.” His method of presentation is to put a hypothetical question, and 
then to answer it by a quotation from an opinion in a decided case. This, 
says the prospectus, is “primary authority . . . quotable in court and ac- 
ceptable as final authority.” Since the quotations vary in length from a short 
sentence to a maximum of a paragraph, with no summary of the facts of the 
case or the holding, and no indication whether the quotation may be the 
merest dictum, a more misleading statement can hardly be imagined. It is 
possible that a perusal of this volume might convey information of a general 
nature to laymen, but it seems thoroughly unfit for the professional use of the 
lawyer. 


DELAWARE CORPORATIONS AND RECEIVERSHIPS. By Josiah Marvel. Fourth 
edition. Wilmington: Corporation Service Co. 1929. pp. 343. $5.00. 


The Delaware statutes with regard to corporations are set forth in this vol- 
ume, and annotated up to date with Delaware decisions. It is carefully com- 
piled, and is of more interest to the profession at large than most books on 
local practice because of the present universality of the Delaware corporation. 
The author is president of the Delaware Bar Association, and one of the 
draftsmen of the “ model code ” of that state. 


Essays IN THE LAw oF LiBEL. By Leon R. Yankwich. Los Angeles: Parker, 
Stone & Baird Co. 1929. pp. iii, 310. 


A short, concise book on the law of libel, intended to offer instruction to 
laymen rather than exhaustive research and analysis to lawyers, would be 
entitled to a place in legal literature. Judge Yankwich’s book purports to fill 
this place, but his product falls considerably short of the mark. The layman 
may be able to follow the long excerpts from cases with which the book is 
largely filled, but there will be more difficulty in understanding the verbal 
cement with which they are pasted together. 
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FirtH ANNUAL REPORT OF THE PERMANENT CourT OF INTERNATIONAL 


Tice. Leyden: A. W. Sijthoff’s Publishing Co. 1929. pp. 497. 7 Dutch 
florins. 


Although the judgments and orders of the Hague court, for the year ending 
June 15, 1929, occupy only fifty pages of this report, there is a substantial 
amount of other important materials concerning the court and its activities. 
Among these are biographical sketches of the members of the court, a pro- 
posal for a revision of its Statute and Rules of Court, an outline of its jurisdic- 
tion, and a full bibliography of books bearing on its functions. 


THE LAw AND PRACTICE OF RECEIVERS. By Ralph E. Clark. Two volumes. 
Second edition. Cincinnati: W. H. Anderson Co. 1929. pp. cviii, 2053. 
$20.00. 


The first edition of this treatise, published in 1918, was reviewed in (1919) 
32 Harv. L. Rev. 297. It is still the most adequate text on the subject. The 
most important chapters, particularly those dealing with Corporation Re- 
ceiverships, have been considerably expanded, and recent cases added. The 
total size has increased but slightly, however, by reason of the omission from 
this edition of certain sections which were primarily of war-time interest. 


MunIcipat OrpDINANCE Maxkinc. By Harvey Walker. Columbus: The Ohio 
State University Press. 1929. pp. viii, 207. $3.00. 


In his introduction, Mr. Walker states that he is writing primarily for the 
benefit of municipal officials and others who have not available the larger 
treatises on ordinance making. This limitation greatly restricts the scope of 
interest of his book. The treatment consists mainly in abstracting decisions 
of the Supreme Court which involve ordinances, with a view to determining 
the federal limitations on the municipal ordinance-making power. This ap- 
proach, however, loses force by divorcing the subject in hand from the broader 
aspects of constitutional limitations upon all legislation. 


THE NEw PLACE OF THE STOCKHOLDER. By John H. Sears. New York: 
Harper & Bros. 1929. pp. xv, 260. $4.00. 


Ostensibly written for the lay reader, this volume in part fulfills its promise 
and in part does not. It presents an adequate treatment by an experienced 
practitioner, with emphasis, however, unfortunately shifting from the point 
of view of the stock-owning public to that of the corporate management, par- 
ticularly in discussions of methods to render stock issues more attractive, 
and with the occasional legal passages couched in such technical language that 
their appreciation by any but lawyers is doubtful. 


STERILIZATION FOR HuMAN BETTERMENT. By E. S. Gosney and Paul 
Popenoe. New York: The Macmillan Co. 1929. pp. xviii, 202. $2.00. 


This small volume contains a study of the results of more than 6000 steri- 
lizations performed in California institutions, together with the authors’ con- 
clusions, and a rather complete bibliographical appendix. A discussion of the 
legal and constitutional aspects of sterilization is also appended, and the 
authors are at pains to point out the necessity for distinguishing statutes 
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which provide for sterilization as a penal measure, from those imposing it 
solely for eugenic reasons. Enactments of the latter type are emphatically 
advocated, and the generally beneficial results of the California operations are 
expounded at some length. The concrete problem of state eugenic regulation, 
somewhat disturbing in its imminence, is brought out in sharp relief. 
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